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PREFACE. 



To enter upon a new field of legal literature is a 
step which cannot be taken without considerable 
misgivings; and I think timidity on the part of an 
author would be excusable even were there no 
beacons in existence to warn him of the dangers 
and difficulties which must attend his enterprise. 
At the time when I conceived the design which 
I have now executed, I was impressed with the 
laborious and difficult nature of the work, and 
this impression certainlj^ did not diminish as the 
work progressed, and my leisure time became more 
limited. 

The law with which I have had to deal is almost 
entirely judge-made. It is the result of judicial 
labour, extending from the time of Lord Mansfield 
to the date of the present publication, applied to 
a singularly crude and ill-framed instrument — a 
policy of marine insurance. Every sentence of the 
old Lloyd's policy has received its interpretation by 
a variety of minds, dealing with peculiar circum- 
stances; and, as time has advanced and commercial 
transactions have become more complicated, it has 
necessarily been more difficult to secure uniformity 
of decision. But the extraordinary complexity of 
the subject is only to be fully appreciated by 
following into all their consequences the unex- 
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pressed conditions which, by long observance, have 
attained the dignity of law, and the practices of 
those learned maritime accountants called average 
adjusters, which play so important a part in the 
settlement of losses. Confining myself to insurance 
law proper, I will put two examples. Prominent 
among unexpressed conditions is the subject of my 
first title, "Abandonment." By abandonment of the 
subject-matter of the insurance to the underwriter, 
a loss which is " constructively total " — an expres- 
sion which has been condemned as infelicitous, but 
for which it is difficult to find a substitute — may be 
converted into an absolute total loss. This species 
of loss it will be seen does not arise merely from 
the operation of a peril : the peril having hap- 
pened, the assured must give notice of abandon- 
ment, and if, in the opinion of a court of law, 
he is late in giving his notice, the loss is not total, 
but partial. Case after case has been decided 
upon the question whether a particular notice was 
given in time, there being no fixed limit according 
to the locality of the loss, as in the French law. 
The question of time being settled, then may arise 
the further question, whether the condition of the 
property justified abandonment. The loss arising 
from damage at a distant port, the question whether 
it was so extensive as to justify abandonment can 
only be decided by the evidence of witnesses on 
the spot as to the extent of the damage, and in the 
case of the ship, by the cost or impossibility of repairs. 
Considering the proportions which this branch of 
the law of marine insurance has assumed, and the 
difficulties by which it is now surrounded — which 
jiave certainly not diminished since Lord Mansfield 



PBEFACE. Yll 

expressed his dissatisfaction with the practice — it 
is remarkable that some effort has not been made 
either to prohibit abandonment or to impose upon 
the right statutory limitations. Another unexpressed 
condition, which most forcibly illustrates the artificial 
state of the law, is that which is now known as an 
implied warranty, namely, that a ship insured in a 
voyage policy is seaworthy at the commencement 
of the risk. Very recent cases have shewn that a 
valuable insurance may be won or lost, according 
to the caprice of a jury — won and lost under 
precisely similar conditions. I have in my mind 
the cases of Anderson v. Morice, and The Mer- 
chants' Trading Company v. The Universal Marine 
Insurance Company, and, although the Court of 
Common Pleas expresses itself satisfied that the 
propositions which it lays down in the first case are 
not inconsistent with the rulings of the learned 
judge at Nisi Prius in the second, the fact remains, 
that, governed by the same principles, one jury 
found that a ship which sank whilst quietly riding 
at anchor in a roadstead was unseaworthy, and 
another found that a ship which sank in harbour 
without any apparent cause was seaworthy. The 
verdict may, of course, have been right in both 
cases, but such a condition of things certainly 
seems anomalous. If further evidence were wanted 
of the almost shadowy distinctions in legal principle 
upon which verdicts may depend, I should refer to 
Daniels v. Harris, which, at the time I write, is 
gone down to a new trial, the Court thinking that 
the direction of one of our ablest judges as to sea- 
worthiness might have misled the jury. The law 
of marine insurance and of general average, indeed, 
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opens a wide field from which to derive extra- 
ordinary illustrations shewing the unsatisfactory 
nature of case law; but to allude to them in detail 
would uselessly extend this introduction, and I 
propose to add a few words only as to the possi- 
bility of educing principles from the materials 
which the cases supply. 

I said at the outset that there are beacons which 
exist, warning me of the dangers of my enterprise. 
I refer to the opinions of such masters of juris- 
prudence as Austin and Duer. Austin says in his 
37th Lecture, " A law (or rule of law) made by 
judicial decision exists nowhere in general or ab- 
stract form. It is implicated with the peculiarities 
of the specific case or cases to the adjudication or 
decision of which it was applied by the tribunals ; 
and in order that its import may be correctly ascer- 
tained, the circumstances of the cases to which it 
was applied, as well as the general propositions 
which occur in the decisions, must be observed and 
considered. The reasons given for each decision 
must be construed and interpreted according to the 
facts of the case by which those reasons were eli- 
cited, rejecting as of no authority any general pro- 
positions which may have been stated by the judge 
but were not called for by the facts of the case or 
necessary to the decision. The reasons when so 
ascertained must then be abstracted from the detail 
of circumstances with which in the particular case 
they have been implicated. Looking at the reasons 
so interpreted and abstracted, we arrive at a ground 
or principle of decision which will apply universally 
to cases of a class which, like a statute law, may 
serve as a rule of conduct. Without this process of 
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abstraction no judicial decision can serve as a guide 
of conduct or can be applied to the solution of sub- 
sequent cases. For as every case has features of its 
own, and as every judicial decision is a decision on 
a specific case, a judicial decision as a whole (or as 
considered in concreto) can have no application to 
another, and therefore a different one." 

In considering the weight to be given to this 
passage, it is to be remembered that Austin de- 
livered his last lecture in 1832, and I think I may 
say without risking contradiction that during the 
last forty years our judges have done more than 
judges ever did before in enunciating principles 
independent of the facts giving rise to the decisions. 
In marine insurance, most certainly, the numerous 
remarkable decisions of recent years have gone 
very far in settling principles which previously 
were floating about encumbered with the liens of 
particular cases. Many of these decisions, I may 
add, are free from the vice which Judge Duer con- 
siders inherent in case law. At p. 266 of his first 
volume, that learned and clear writer says : " We 
are always in danger of being misled by the remarks 
of eminent judges, especially when expressed in 
those terms of decision which are natural to superior 
minds, when we fail to attend to the special circum- 
stances of the cases in which they were made; since 
it is always probable that the necessary or proper 
limitation that those circumstances suggest, although 
omitted to be stated, was present to the mind of the 
judge and influenced his opinion." 

Now, taking modern reports of English cases, 
I believe I could mention several in which it would 
be impossible to point out a single omission on the 
part of the judges to state every fact and every 
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incident having any bearing upon their decisions. 
Indeed, with the greatest possible humility and 
deference, I have felt that occasionally too much 
elaboration has of late been devoted to the expo- 
sition of judicial views, which is doubtless due to 
the multiplication of cases to which reference has 
to be made, and possibly in time we may find that, 
whilst avoiding the danger pointed out by Duer, 
we are creating a mass of distended authorities in- 
capable of facile application. 

The few remarks which I have made will, I trust, 
obtain for me the indulgence which I feel that my 
work demands. I have endeavoured, as far as pos- 
sible, to avoid stating propositions which would not 
bear severance from the setting of facts in which they 
were placed by the judges ; and whenever I have 
felt doubt I have appended short notes or digests 
of the decisions, to serve as illustrations or explana- 
tions. In studying conflicting cases and elaborate 
judgments, I have spared no pains to ascertain the 
true principles, and to state them as nearly as 
possible in the words of the judges themselves or of 
the distinguished text writers whose guidance and 
authority I acknowledge throughout the volume. 

I can scarcely venture to hope that I have 
attained that which many consider unattainable, 
both brevity and lucidity, or indeed that I have 
garnered every principle which undistracted research 
could find, and I can only excuse such defects as 
may be apparent by observing that I have carried 
on the work in the intervals of business and that 
I have had to perform simultaneously the double 
labour of collection and arrangement. For my own 
part I shall be glad to find that I have been accurate 
in the main and reasonably comprehensive. My 
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critics must not judge of the completeness of the 
work by the table of cases. One of my objects has 
been to get rid of the citations where the principles 
are settled beyond discussion, giving a reference only 
to the final binding decision. I have omitted alto- 
gether those cases relating to obsolete law unless 
they usefully illustrated that which is new. 

I have availed myself of every opportunity of 
submitting the results of my labours to those com- 
petent to offer advice and suggestions, and I have 
to thank Mr. James P. Aspinall, the editor of an 
excellent series of reports known as " Aspinall's 
. Maritime Law Cases," for the service which he 
rendered me at the commencement of the work in 
discussing points upon which difference of opinion 
existed. 

With a view to suggesting a possible assimilation 
of the laws of European nations, I have occasionally 
introduced references to the laws of France and 
Germany. The English cases will be found noted 
up to the hour of going to press ; and considering 
the number and importance of those of recent date, 
my work has an advantage in this respect which 
no other text book possesses. 

The design of the work, however, is that for 
which I am most anxious to secure approbation. 
If I have made a single step in advance towards 
simplification — not to use the term codification — 
of the law, I shall be amply rewarded. 
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ADDENDA. 



atiantionmcnt. 

Sects. 6, 7 and 8. Add to each " See Ship." 
Sect. 23. Add to the English cases, " See Provincial In- 
surance Company of Canada r. Leduc, 43 L. J., P. C. 49." 



fflargo— Ensuralile Intewst. 

A binding contract of purchase and sale of a cargo, to be 
loaded on board a particular ship, gives the vendee an insurable 
interest, as, in performance of the contract, the cargo is put 
at risk, although until complete performance, and at the time 
of the loss, he has the option of refusing to accept it. Ander- 
son V. Morice, L. R., 10 C. P. 58. 

An insurable interest exists in cargo, the subject-matter of a 
contract of purchase and sale, which is at risk, even though the 
property has not legally passed, the vendee having an expec- 
tancy of benefit and advantage arising out of or depending upon 
its safe arrival. Ibid. 

[These principles are insufficiently expressed at p. 177.] 

This is a peculiar case, vsrhich is noticed under " Insurable 
Interest," under "Perils of the Sea," and "Warranties: Sea- 
worthiness." It is important as affecting insurable interest in 
' cargo, upon which point the facts were these : — 

The plaintiff, a merchant in London, entered into a contract 
with Borradaile, Schiller & Co., for the purchase of a cargo 
of Rangoon rice per Sunbeam, at 9s. \\d. per cwt. The bought 
note was in the following terms: "2nd Feby. 1871. Bought 
for account of Anderson & Co., of Borradaile, Schiller & Co., 
the cargo of new crop Rangoon rice per Sunbeam, 707 tons 
register. No. 1254, in Veritas, at 9s. l|rf. per cwt., cost and 
. freight, expected to be March shipment, but contract to be 
void sliOLild vessel not arrive at Eaugoon before April, 1871. 

c. d 
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Payment by sellers' draft on purchaser at six months' sight, 
with documents attached." The Sunbeam did not belong either 
to the sellers or the purchaser, but was chartered by the sellers' 
agents " to proceed to Eangoon, to ship and carry a cargo of 
rice to any port in the United Kingdom or Continent." On the 
3rd February, 1871, the plaintiff effected insurance with the 
defendant "at and from Eangoon to any port or place of dis- 
charge in the United Kingdom or Continent by the Sunbeam, 
warranted to sail from Eangoon on or before the 1st of April, 
on rice, as interest may appear; amount of invoice to be deemed 
the value ; average payable on every 500 bags ; the said mer- 
chandizes, &c. are and shall be valued at 5,500Z., part of 
6,000/." 

The Sunbeam arrived in the Eangoon river on the 3rd 
March, 1871. The rice was brought to the ship in lighters 
from stores near the town of Eangoon, and was carried on 
board the Sunbeam, and there stored by coolies. On the 
30th March there were 8,878 bags on board; 400 more would 
have completed the cargo, and they were in lighters alongside. 
On the morning of the 30th March the ship suddenly made a 
great deal of water and sank at her moorings during the follow- 
ing night. Bills of lading for so much of the cargo as was 
shipped were given after the loss. 

The defence of no insurable interest in the plaintiff at the 
time of the loss was rested upon the fact that the contract was 
for a full cargo, and unless a full cargo was shipped the pur- 
chaser had the option of rejecting that which was loaded. The 
Court said, " We think that the plaintiff was entitled as against 
the defendant to decline to exercise that option, and to insist 
that the contract of purchase and sale was fulfilled by the 
loading, on behalf of the vendors, on board the Sunbeam, of 
the rice which was on board when the ship foundered, and that 
consequently the property in such rice was in him, the plaintiff, 
at the time of the loss." 



(Easts. 

Jackson V. Union Mar. Ins. Co. (cited at p. 123) was affirmed 
in the Exch. Cham., L. E., 10 C. P. 125, diss. Cleasby, B., who 
delivered a learned and elaborate judgment. 

Lishman v. Northern Maritime Insurance Company (cited 
at pp. 86, 217) has been affirmed, but is not yet reported. 



ADDENDA. xHii 

Thompson v. Hopper (cited at pp. 110, 181, 339) was M- 
lowei in Dudgeon v. Pembroke, L. R., Q. B. 581. 

Forbes v. Aspinall (cited at p. 129) was followed in Denoon 
V. Home and Colonial Insurance Company, L. E., 7 C. P. 
341. 



Alison V. Bristol Marine Insurance Company has been 
reversed on appeal. No principle founded upon it, but it is 
cited in the text (p. 128). I may here state the marginal 
note of the report on appeal. 

The plaintiff chartered his ship to A. for a voyage from 
Greenock to Bombay with a cargo of coals, freight to be paid 
on right delivery of cargo at the rate of 42s. per ton of 
20 cwt. on the quantity delivered ; and it was provided that 
such freight should be paid, say one-half in cash on signing 
bills of lading, less four months' interest at banli rate, but at 
not less than five per cent, per annum, five per cent, for insurance, 
and two and one-half per cent, on gross amount of freight in 
lieu of consignment commission at Bombay, and the remainder 
on right delivery of cargo, &c. A cargo of 2,178 tons of coal 
was loaded, and bills of lading signed, and 2,286Z. was paid on 
account of freight. The plaintiff insured the freight under 
the charter-party, and the charterer effected an insurance on 
the cargo, which was expressed to be on 2,178 tons of coal and 
increased value thereof by prepayment of freight, valued at 
4,500Z. The ship sailed, and was lost near Bombay; about 
half the cargo was lost, and the remainder was safely delivered 
to the consignees of the charterers free of freight. The 
plaintiff, the ship owner, sued his insurer as for a total loss of 
the unpaid half freight. The defendants paid into Court the 
half of such unpaid freight : — Held, reversing the decision of 
the Court below, that the amount of freight prepaid must be 
distributed over the whole of the cargo ; and, consequently, the 
charterer was bound to pay to the plaintiff half the amount of 
the freight remaining unpaid upon the delivery of the half 
cargo ; that there was only a partial loss of freight, covered by 
the payment into Court ; and the defendants were, therefore, 
entitled to judgment. L. E., 9 C. P. (Ex. Ch.) 559. 

At p. 129, after " Forbes v. Aspinall," insert " Denoon v. 
Home and Colonial Insurance Company, L. E., 7 C. P. 341." 
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(ffifencral aberage. 

At p. 136. The principle that loss by letting water into the 
ship to extinguish a fire is general average has always been a 
correct legal principle, but a controlling custom of British 
average adjusters excluding it was recognized in Stewart v. 
West India ^ Pacific Steamship Co. A jury, however, in 
Achard v. Ring [see title " Usage"], negatived the existence 
of any such custom. The point is wholly unimportant except 
as concerns contracts entered into before Stewart's case, as in 
consequence of that decision adjusters include such loss in 
general average. 



JEutual Insurance associations. 

Page 195. Insert after "Alexander v. Campbell," "See 
tit. 'Policy : Conditions attached to the Policy.' " Sect. 382, ' 
p. 225. 



Ute=Jnsurance. 

Sect. 400. See on this head generally, Mackenzie v. Whit- 
worth, Ex. Ch., Feb. 9 and 10, 1875. 



^tjantronntent. 



Definition. 

1. Abandonment is the act by which the assured, 
dechning as a prudent owner uninsured who exer- 
cises a reasonably sound judgment to prosecute the 
adventure, cedes to his insurer the subject-matter 
of the insurance affected by a peril insured against 
but still existing in specie,, in order to acquire the 
right to claim for a total loss. 

Allen V. Sugrue, 8 B. & C. 561; Irving v. Manning, 2 C. 
B. 784; Young v. Turing, 2 M. & G. 593. 

The right to abandon. 

2. The constructive total loss of the subject- 
matter of insurance prima facie entitles the assured 
to give notice of abandonment. 

Fleming v. Smith, 1 H. of L. Ca. 513; Martin v. Crockett, 
14 East, 465. 

3. The above doctrine involves the consequence 
that in the case of partial or average loss abandon- 
ment cannot make the loss total without the assent 
of the insurer. 

Thellusson v. Fletcher, 1 Esp. 73; Cazalet v. St. Barbe, 
1 T. R. 187; Thompson v. Royal Exchange Ass. Co., 16 
East, 214. 

4. To be valid it must be justified by the state 
of things existing at the time. 

Phillips, s. 1520; Bainbridge v. Neilson, 10 East, 329; 

f- / 
C. ' B 
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1 Camp. 237; Naylor v. Taylor, 9 B. & C. 718; 4 M. & R. 
526; Cologan v. L. Ass. Co., 5 M. & S. 447. 

[Note. — The right to abandon is definitely decided by proper 
estimates of experts at the time and place of the loss. Cazalet 
T. St. Barbe, 1 T. R. 190; Fulton Ins. Co. v. Goodman, 32 
Ala. N. S. 108.] 

See infra — Notice: when conclusive. 

5. The assured is in no case obliged to abandon. 

Allwood V. Henekell, Park, Ins. 280; Grade v. New 
York Ins. Co., 8 Johns. N. Y. at p. 244. 

American Law. — Where there is any hope of the subject- 
matter being recovered, the assured ought to abandon. 
Grade v. New York Ins. Co., 8 Johns. N. Y. at 
p. 237. 

6. Abandonment is not necessary where the 
Interest to be made over to the insurer is of a 
shadowy and unsubstantial character. 

Mellish V. Andrews, 15 East, 13; Potter v. Rankin, L. R., 

5 C. P., Ex. Ch. 341 (judgment of Cockburn, C. J.), and L. R., 

6 Eng. & Ir. App. 83. [S'ee « Fkeight."] 

7. If the master has commenced to repair without 
consulting the insurers, the abandonment is invalid. 

Benson v. Chapman, 2 H. of L. Ca. 696; Fleming v. Smith, 
1 H. of L. Ca. 513; Am. 1st ed. 1111, 1112. 

American Law. — If the assured, or the master or other 
agent of the assured, has proceeded to make complete 
repairs before the abandonment for the damage so 
begun to be repaired is made, the abandonment will 
be invalid whether the loss be over or under fifty per 
cent. 

Humphrey v. Union Ins. Co., 3 Mass. C. C. 429; 
Depeyster v. Columbian Ins. Co., 2 Caines, N. if. 85; 
Dickey v. N. Y. Ins. Co., 4 Cow. N. Y. 222; Depeau 
V. Ocean Ins. Co., 5 Id. 63. See Coolidge v. Glou- 
cester Ins. Co., 15 Mass. 341, contra. 

Partial repairs at a port of necessity, to enable the 
vessel to go to another port in ballast, do not defeat 
the right to abandon if complete repairs would exceed 
half the value. 

Saurez v. Sun Mut. Ins. Co., 2 Sandf. N. Y. 482. 
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8. The circumstances of a derelict ship being 

rescued from a peril and repaired by volunteers 

for the benefit of the owners, but without their 

recognition or knowledge, will not change a total 

into a partial loss unless the ship is restored to the 

possession or control of the owners in a condition 

then constituting only a partial loss. 

Ph. s. 1542; Holdworth v. Wise, 7 B. & C. 794. See Dixon 
V. Reid, 5 B. & Aid. 597. 

9. When the assured has reason to believe that 
damage has been sustained sufficient to warrant an 
abandonment he loses his right to abandon by 
attempting to prosecute the voyage and omitting 
at the earliest practicable moment to ascertain the 
extent of the damage. 

Potter V. Rankin, L. E., 5 C. P. (judgment of Cockburn, 
C. J.), at p. 373. \_See "Freight."] See L. R., 6 E. & 1. 
83. 

10. The assured may labour to avert a loss, and 
by so doing does not prejudice his right to abandon. 

Kidston v. The Empire Marine Ins. Co., L. R., 1 C. P. at 
pp. 543, 544. 

French Law. — The assured is hound to labour to avert 
a total loss. 

Code de Com. art. 381; Ord. de la Mar. 1681, 
liv. 3, tit. 6, art. 51. 

11. Where the subject-matter insured is taken 
out of the hands and control of the assured by 
some peril or act not insured against in the policy 
he cannot abandon. 

Ph. s. 1517; Rice v. Homer, 12 Mass. 237. 

1 2. A right to abandon which has been lost by 

b2 
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delay may be revived under a change of circum- 
stances. 

Stringer v. English and Scottish Marine Ins. Co., L. R., 
4 Q. B. 676; 5 Q. B. 599; Gernon v. Royal Ex. Ass. Co., 
6 Taunt. 383. 

Ameeican Law. — A right to abandon does revive under 
an adequate change of circumstances aflfecting the ' 
subject insured. 
Dorr V. Union Ins. Co., 8 Mass. 494. 

So long as the loss continues total dov?n to the 
time of abandonment, the assured may abandon at any 
' time. 

Dorr V. New Eng. Ins. Co., 11 Mass. \; Mary- 
land and Phcenix Ins. Co. v. Bathurst, 5 Gill & J. 
Mad. 159; Bohlen v. Delaware Ins. Co., 4 Binn. 
Penn. 430; Roget v. Thurston, 2 Johns. Cas. N. Y. 
248; Earl v. Shaw, 1 Johns. Cas. N. Y. 313; Stein- 
bach V. Columbian Ins. Co., 2 Caines, N. Y. 132'; 
Lawrence v. Sebor, 2 Caines, N. Y. 203; Brown v. 
Phoenix Ins. Co., 4 Binn. Penn. 445; Montgomery 
V. United States Ins. Co., 4 Binn. Penn. 469, n.; 
Tom V. Smith, 3 Caines, N. Y. 245. 

[Note. — Mr. Phillips is of opinion that this doctrine does not 
vary the general principle, as the loss being total abandonment 
is unnecessary. Sect. 1674.] 

Notice. 

13. Notice of abandonment may be waived by 

the underwriter, ex. gr., where after a demand he 

makes a payment on a claim for a total loss. 

2 Pars. 176; M'Lellan v. Maine F. and M. Ins. Co., 12 
Mass. 246; Calbreath v. Gracy, 1 Wash. C. C. 219. 

14. If not waived notice must be given to the 
underwriter or the agent who subscribed for him 
within a reasonable time after the assured receives 
news of the disaster. 

In time.— Gernon v. Royal Ex. Ass. Co., 6 Taunt. 381; 
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Readv. Boiiham^ 3 Br. & B. 147; King v. Walker, 3 H. & C. 
209; Currie v. Bombay Nat. Ins. Co., L. R., 3 P. C. 73. 

Too late. — Anderson v. Royal Ex. Ass. Co., 7 East, 38; 
Barker v. Blakes, 9 East, 283; Aldridge v. Bell, 1 Starlc. 498; 
Fleming v. Smith, 1 H. of L. Cas. 514; Allwood v. Henckel, 
1 Park, 399; Hunt v. Royal Ex. Ass. Co., 5 M. & S. 47; 
Mellish Y.Andrews, 15 East, 13; Kelly v. Walton, 2 Camp. 
155; Mitchell Y.Edie, 1 Term, 608; Po«er v. Campbell, L.R., 
3 C. P. 304, n. 

American Decisions. — In time.— -BeM v. Beveridge, 4 
Dall. Penn. 272; Gardner v. Columbian Ins. Co., 2 
Cranch, C. C. 550. 

Too late. — Smith v. Newburyport M. I. Co., 4 
Mass. 668; Savage v. Pheasants, 5 Binn. Penn. 403; 
Duncan v. Koch, J. B. Wall, Q. C. 33; Smith v. 
Buchanan, 3 Wash. C. C. 127; Mellon v. La State 
Ins. Co., 5 Mart. N. S. La. 563; Pacific Ins. 
Co. V. Catlett, 4 Wend. N. Y. 75; Krumbhaar v. 
Mar. Ins. Co., 1 Serg. & R. Penn. 281; Livermorex. 
Newburyport Mar. Ins. Co., 1 Mass. 264. 

French Law. — The time for notice is fixed according to 
the nature and place of loss. 

Code de Com. art. 373. 



How given and by whom. 

1 5* Abandonment must be made unconditionally 
by the actual owner or his agent ; and must con- 
vey the whole interest, so far as it is covered by the 
policy. 

Hunt V. Royal Exchange Ass. Co., 5 M. & Sel. 47 (aban- 
donment by a part owner on behalf of all good); Younger v. 
Gloucester, ^c. Ins. Co., Sprague, Dec. Dist. Ct. 236 ; 2 Curt. 
C. C. 322. 

16. The grounds of abandonment should be 
stated. 

American Law. — The assured cannot avail himself of 
any other than the grounds so stated. 

Craig v. U. S. Ins. Co., 6 Johns. N. Y. 226 ; 
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Suydam v. Mar. Ins. Co., 2 Johns. 138; PliiUips, S. 
1684. 

17. A notice in any form of words will suffice if 

it convey to the underwriters the intention of the 

assured to abandon. 

Cwrrie v. The Bombay Native Ins. Co., L. E., 3 P. C. 73, 
enlarging the rule in Parmeter v. Todhunter {inf.) 

American Law.— If the intention of the ussured to 
abandon be conveyed to the underwi-iters so as to 
leave no reasonable doubt, a proper offer will be 
implied to have been made, though no formal notice 
be proved. 

Patapsco Ins. Co. v. Southgate, 5 Peter's Sup. Ct. 
E. 604 ; Bell v. Beveridge, 4 Dall. 272 ; Suydam v. 
Mar. Ins. Co., 2 Johns. N. Y. 138 ; Duncan v. Coates, 
cited in 3 Yeates, Penn. 378 ; Columbian Ins. Co. v. 
Catlett, 12 Wheat, at p. 392. 



18. By universal practice it may be oral. 

Parmeter v. Todhunter, 1 Camp. 542. 

19. Abandonment of the same subject-matter 
cannot be made first to one set of underwriters and 
then to another. 

Higginson v. Dall, 13 Mass. E. 96 ; U. S. Ins. Co. v. Scott, 
1 Johns. N. Y. 105. 

[Note. — ^An abandonment may be made to several under- 
writers on the same policy; but it does not make them <jo- 
partners and jointly liable for repairs. U. S. Ins. Co. v. Scott 
{sup.)'] 

20. One with whom a policy is deposited as 
security for a loan cannot give a valid notice of 
abandonment on behalf of the owner without his 
express authority, 

Jardine v. Leathley, 32 L. J., Q. B. 132 ; 3 B. & S. 700. 
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Ameeican Law.— By mortgaging the subject-matter the 
assured ceases to be owner for the purposes of aban- 
*donment, and can claim only for a partial loss. 

Gordon v. Mass. Fire and Mar. Ins. Co., 2 Picker- 
ing (Mass.) R. 249. 

But a subsequent ratification by the mortgagee 
perfects the abandonment. 

Fulton Ins. Co. v. Gordon, 32 Ala., N. S. 108. 

21. It is doubtful whether the consignee of a bill 
of lading has a right to give notice of abandonment. 
Semble, he has if he has a right to the absolute 
and unconditional possession of the goods. 

Ph. s. 1518; Conway v. Gray, 10 East, 536; Same v. 
Forbes, 10 East, 539 ; Maury v. Sheddon, 10 East, 540. 

When conclusive. 

22. Notice of abandonment operates as an 

abandonment in fact if accepted by the underwriter, 

or where the totality of the loss continues down to 

the commencement of action. 

Goss V. Withers, 2 Burr. 696, 697 ; Thornely v. Hebson, 
2 B. & A. 518; Bainbridge v. Neilson, 10 East, 329; Patter- 
son V. Ritchie, 4 M. & S. 394; Dean v. Hornby, 23 L. J., 
Q. B. 129; Smith v. Robertson, 2 Dow. 474; Holdsworth 
V. Wise, 7 B. & C. 794; Naylor v. Taylor, 9 B. & C. 718. 

Ameeican Law. — As abandonment once rightfully made, 
having regard to the actual facts and not to the infor- 
mation received, is binding and conclusive between 
the parties, and the rights flowing from it become 
vested rights, and are not to be divested by' subsequent 
events. 

Phillips, s. 1705 (n. 2); Munson v. New Eng. 
Mut. Ins. Co., 4 Mass. 88; Bradlie v. Maryland 
Ins. Co., 12 Peters, U. S. 378; Kent's Com. 3, ss. 
324, 325 (note a). 
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French Law. — Preponderates in favour of the American 
principle in its entirety. 

2 Valin. 143, Ins. art. 60; Emerigon, c. 17, s. 6; 
Code de Com. liv. 2, tit. 10, s. 3, art. 385. 

German Law. — Idem. 

German Gen. Merc. Law, art. 870. 

Acceptance. 

23. If the underwriter declines the abandon- 
ment he should declare his determination as soon 
as he has had reasonable time and opportunity for 
informing himself of the state of the damaged pro- 
perty. 

Harrison v. Hudson, 3 B. & B. 926; Moore, 288; Smith v. 
Robertson, 2 Dow's App. Ca. 474. 

American Law. — The underwriter is not bound to signify 
his acceptance. If he says nothing and does nothing, 
the proper conclusion is that he does not mean to 
accept. 

Peele v. Merch. Ins. Co., 3 Mass. 27; Peele v. 
Suffolk Ins. Co., 7 Pick. 254; Gloucester Ins. Co. 
V. Younger, 2 Curtis, C. C. 322. 

24. The acts of the insurers may be a proof of 
their acceptance, though they declare at the same 
time that they do not intend to accept. 

Acceptance. — Hudson v. Harrison (sup.); Peele v. Merch. 
Ins. Co. (sup.); Peele v. Suffolk Ins. Co., 7 Pick. Mass. 254; 
Reynolds v. Ocean Ins. Co., 1 Met. Mass. 160; Gloucester 
Ins. Co. V. Younger, 2 Curt. C. C. 322; The Phcenix Ins. 
Co. V. Copelin, 1 Asp. Mar. L. Ca. 14. 

No nccepjiance.— Thellusson Y. Fletcher, 1 Esp. 72; Gris- 
woldr. New Y. Ins. Co., 1 Johns. N. Y. 205; Badger v. Ocean 
Ins. Co., 23 Pick. Mass. 347. 

25. Acceptance is an implied admission of a right 
to abandon and of a total loss. 

Smith V. Robertson, 2 Dow's P. C. 474 ; Bainbridge r. 
Nelson, 10 East, 329; Cincinnati Ins. Co. v. Bakewell, 4 B. 
Monr. Ky. 541. 
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26. A payment under a demand for a total loss 
is not conclusive proof of an abandonment and tj' 
acceptance. ^ 

Tunno v. Edwards, 12 East, 487. 



27. In cases of re-insurance the re-insurer is 
bound by the first insurer's acceptance of an aban- 
donment, and is not entitled to notice of the aban- 
donment. 

Hastie v. De Peyster, 3 Caines, N. Y. 190; Ph. s. 1506; 
3 Kent, 278. 

To what Abandonment applies. 

28. It applies to every case where the perils 
covered by the policy have occasioned a loss. 

French Law. — It applies to cases of capture, shipwreck, 
stranding with partial loss, disability of the vessel 
occasioned by perils of the sea, arrest of a foreign 
power, or arrest on the part of the government of 
the insured after the commencement of the voyage, 
and a loss or damage of the property insured, if 
amounting to at least thi'ee-fourths of its value. 

Code de Com. art. 369. 

German Law. — It applies (1), when the vessel is missing; 
(2), when the object of the insurance is in danger 
from the fact of the vessel or goods being laid under 
embargo, or seized by a belligerent, or otherwise 
arrested by order of government, or captured by 
pirates, and not being released within a period of six, 
nine and twelve months, according to named positions 
at the time of detention, seizure or capture. 
German Gen. Merc. Law, art. 865. 

29. There can be no abandonment of things 
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included in the policy, but not actually at risk at 
the time of the disaster. 

Amery v. Rodgers, 1 Esp. 208; Code de Com. art. 372. 

Abandonment of part. 

30. If only a part of the property insured is at risk 
and a total loss happens upon this, it may be aban- 
doned. 

3 1 . Subjects of insurance separately specified and 
valued, may be separately abandoned. 

32. The insurance being indiscriminate, upon dif- 
ferent kinds of goods, one entire parcel, or on ship 
and cargo jointly, there cannot be an abandon- 
ment of part. 

Ph. ss. 1661, 1687; Am. 4th ed. 847; and see Abiager, C. B., 
in Hills V. Land. Ass. Co., 5 M. & W. 569. 

{Note. — The above principles are those most generally ac- 
cepted as correct by the text-writers. As to the last (No. 32), 
however, the courts appear inclined to hold that where the 
interests are by their nature separate, though insured in the 
aggregate, they must be treated as divisible for the purpose of 
calculating the damage. (Cator v. The Great Western Ins. 
€o. of N. v., L. R., 8 C. P. 552.) Hence it would seem that 
under .such circumstances there maybe an abandonment of part.] 

Ameeican Law. — Where the amount insured is insured 
indiscriminately upon the different interests of ship, 
cargo and freight, one of those interests may be 
separately abandoned. 

Guerlain v. Columbian Ins. Co., 7 Johns. N. Y. 
527; Deidricks v. Com. Ins. Co. of New York, 10 
Joihns. 234. 

Fkench Law. — ^There cannot be a partial or conditional 
abandonment. 

Code de Com. liv. 2, tit. 10, s. 3, art. 372; Emerig. 
Des Ass. c. 17, s. 8. 

German Law. — Idem. 

German Gen. Merc. Law, art. 870, 
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Effect upon the Property. 

33. Abandonment carries with it to the insurer 

not only the title to the subject insured to the extent 

covered by the policy, but its proceeds, if recovered, 

any compensation by way of indemnity, and all 

rights and liabilities that may be collateral or 

incidental to ownership. 

Goss Y, Withers, 2 Burr. 683; Hamilton v. Mendes, Ibid. 
1211. 

Examples. 

On capture: the spes recuperandi. Goss v. Withers; 
Hamilton v. Mendes {sup.) 

Fi-eight : when pending, or earned on fresh cargo taken on 
board at an intermediate port. Barclaj/ v. Stirling/, 5 M. & S. 
6. [-See "Freight."] 

The right to claim contribution on account of jettison. 
Walker v. U. St. Ins. Co., 11 Serg. & E. Penn, 61. [Only 
an indirect authority for the proposition.] 

A right of action accruing to the shipper on bills of lading, 
or on affreightment for the pending voyage. 

Mellon V. Bucks, 8 Mart., La. 567 ; Merc. Ins. Co. v. Calebs, 
20N. Y. 173. 

Claims against third parties on account of negligence or 
acts occasioning damage to the subject-matter, or destruction 
of it by a peril insured against. Ex. gr.: — 

Loss by theft recoverable against the shipowner. 

Atlantic Ins. Co. v. Storrow, 5 Paige, N. Y. Ch. 285. 

Damage by collision. , 

North of England Iron Steamship Co. v. Armstrong, L. E., 
5 Q. B. 244; 2 Phillips, p. 384, s. 1710. 

[Note. — The principle is the same whether the total loss is 
absolute or constructive.] 

34. The transfer operates from the moment of 

the loss. 

Cammell v. Sewell, 3 H. & N. 617; 27 L. J., Ex. 447 ; 5 
H. & N. 728; 29 L. J., Ex. 350; Miller v. Woodfall, 8 E. & B. 
493 ; 27 L. J., Q. B. 120 ; Case v. Davidson, 5 M. & S. 79 ; 
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Leavenworth v. Delafield, 1 Caines, N. Y. 573 ; Scheffelin 
V. New York Ins. Co., 9 Johns. N. Y. 20; Grade v. New 
York Ins. Co., 8 Johns. N. Y. E. 237. 

Feench Law.— The transfer operates from the time of 
notice of abandonment being given. Code de Com. 
art. 385; but according to Emerigon from the com- 
mencement of the risk, c. xvii. ss. 6 and 9. 

35. The underwriter is entitled to have the 
subject-matter abandoned to him free from incum- 
brances which do not arise out of the perils insured 
against. 

Phillips, s. 1717 ; Williams v. Smith, 2 Gaines's Eep. pp. 
19, 20. 

36. Where there are several underwriters they 
participate in the proceeds of the abandonment in 
the proportion which the subscription of each bears 
to the whole value of the subject-matter, without 
regard to the date of the different subscriptions or 
the priority of the policies if more than one. 

Arn. 4th ed. 868 ; Newbi/ v. Beid, 1 BI. Eep. 416. 
Fkench Law. — The underwriters whose subscription or 
whose policy is earliest in date are entitled to priority, 
and if their subscriptions equal the value of the subject- 
matter insured, they take the whole to the prejudice 
of underwriters on later policies. 

Ord. de la Marine, liv. 3, tit. 6, art. 24, 25 ; Code 
de Com. art. 359 ; 4 Boulay-Paty, Droit Mar. 1 16, 
121. 

37. The rights of an underwriter cannot be 
aftected by any contract made by the assured with 
another underwriter or any other person except so 
far as the assured is supposed to reserve the right of 
making such other contract, and the underwriter to 
subscribe the policy under an implied condition 
that the assured may avail himself of such right. 

2 Phillips, 386; ex. gr., agreements with reference to salvage. 
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Stipulations. 

38. Stipulations not to abandon must be ex- 
press. 

Adams v. Mackenzie, 32 L. J., C. P. 92. 

39. There being a stipulation not to abandon 
until a given period after the loss, the abandon- 
ment, nevertheless, relates back to the time of 

loss. 

Clarkson v. Pheenix Ins. Co., 9 Johns. N. Y. 1 ; The Brig 
Sarah Ann, 2 Sumn. C. C. 206. 

How revoked, waived or defeated. 

40. Abandonment may be revoked by consent, 
waived by the act of the assured, and defeated by 
the recovery of the property before action. 

Columbian Ins. Co. v. Ashhy, 4 Pet. 139; King v. Mid- 
dletown Ins. Co., 1 Conn. 184 ; M'lver v. Henderson, 4 
M. & S. 576. 

41. The underwriter cannot by repairing defeat 

a valid abandonment, and divest the assured of his 

right to recover as for a total loss. 

The Columbus, 3 W. Rob. Ad. 158. SeeEmerigon, c. 17, 
s. 6, art. 2 ; Code de Com. art. 385. 

[Note. — Within recent years a stipulation has been added 
to American policies, that acts of either the assured or in- 
surer to recover or save the property, shall not be construed to 
be a waiver or acceptance of an abandonment.] 

American Law. — Queere, whether an offer to pay for the 
amount of repairs at all events or actually repairing 
the ship and tendering her to the assured discharges 
the claim for a total loss. 

Dickey v. Amer. Ins. Co., 3 Wend. N. Y. 658 ; 
Ritchie v. United Ins. Co., 5 Serg. & R. Penn. 501 ; 
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Reynolds v. Ocean Ins. Co., 22 Pick. Mass. 191; 
1 Met. Mass. 160 ; Norton v. Lexington Ins. Co., 
16 111. 235 ; Hart v. Delaware Ins. Co., 2 Wash. 
C. C. 346. See Story, J., in Peele v. 3Ierch. Ins. 
Co., 3 Mass. C. C. 27. Story and Phillips hold that 
it does not, Ph. s. 1557. 

Underwriters may endeavour at their own expense 
to get a stranded ship afloat, and the question of the 
right to ahandon, or the validity of an abandonment 
remains in suspense in the mean time. 

See Wood v. Lincoln Ins. Co., 6 Mass. 479 (at 
p. 484), and The Phcenix Ins. Co. v. Copelin, 1 Asp. 
Mar. L. Ca. 14. 

42. Dealings of the assured himself or of his 
authorized agent with the abandoned property- 
amounting unequivocally and unmistakeably to acts 
of ownership, waive the abandonment. 

Chempeake Ins. Co. v. Stark, 6 Cranch, 268, 272j Law- 
rence V. Vanhorne, 1 Caines, N. Y. 285. 

Waiver.— ^65o« v. Sebor, 3 Johns. N. Y. Ca. 39; Ogden 
V. Fireman Ins. Co., 10 Johns. N. Y. Rep. 176 ; 12 Ibid. 24; 
Peele v. Merch. Ins. Co., 3 Mass. C. C. 27 ; Benson v. Chap- 
man, 2 H. of L. Cas. 696; Dickey v. American Ins. Co., 3 
Wend. 658; Saidlier v. Church, 2 Caines, N. Y. 244; Field 
V. Citizens' Ins. Co., 11 Mo. 50. 

No waiver. — Brown v. Smith, 1 Dow's App. Cas. 349 ; 
Parker v. Towers, 2 Browne, Penn. App. 80; Walden v. 
Phcenix Ins. Co., 5 Johns. N. Y. R. 310; Columbian Ins. 
Co. V. Ashby and Stribling, 4 Pet. 139; Dickey v. N. Y. Ins. 
Co., 4 Cow. N. Y. 222; Livingston v. Hastie, 3 Johns. N. Y. 
Ca. 293; Mowry v. Charleston Ins. Co., 6 Rich. So. C. 146; 
Ruckman v. Merch. Ins. Co. 5 Du. N. Y. 342. 



43. If the assured unnecessarily involves the 
property in new speculations and enterprises, he is 
considered as receding from his abandonment. 

Ph. s. 1703. 

44. Waiver cannot be inferred from any acts 
done by the master while acting as agent of both 
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parties, and for the benefit of all concerned in at- 
tempting to recover or repair the damaged property. 

45. This rule applies to cargo as well as ship. 

Brown v. Smith, 1 Dow, App. Cas. 349 ; Catlett v. Pacific 
Ins. Co., 1 Wend. N. Y. 561. 

46. Abandonment will be defeated if subse- 
quent events show that it was made on insuffi- 
cient grounds. 

Hamilton v. Mendes, 2 Burr. 1198. 

American Law. — Or if it be proved that the loss arose 
from want of diligence or prudence, or from culpable 
negligence of the owner or his agent. 
Amer. Ins. Co. v. Ogden, 20 Wend. 286. 

47. Recapture and restoration of the property 
before action brought may defeat an abandonment. 

Am. 4th ed. 921; Lozano v, Janson^ 28 L. J., C. P. 337. 

48. The effect of the capture and the condition 

of the property at the time of restoration, which 

are matters of evidence, determine the right of the 

assured to avail himself of the abandonment. 

Hamilton v. Mendes, 2 Burr. 1198; Patterson y. Ritchie, 
4 M. & S. 393. 
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Etijustment. 



49. An adjustment by the underwriter is a 
simple promise to pay, not conclusive where it 
can be shown to have been made under any mis- 
conception as to material facts, or to have been, 
induced by fraud. 

English Cases (infra); Faugier v. Hallett, 2 Johns. Ca. 
N. Y. 233. 

50. A mistake of the law is no ground for 

setting aside an adjustment. 

[Note. — The following cases illustrate the principle:— 
Adams v. Saunders, 4 C. & P. 25 ; Hog v. Gouldney, Beawes, 
310; Hewitt V. Flexney, Ibid. 308; Wiebe v. Simpson, Selw. 
N. P. S90 ; Herbert v. Champion, 1 Camp. 134 ; Christian 
V. Coombe, 2 Esp. 489 ; Sheriff v. Potts, 5 Esp. 95 ; Shep- 
herd y'. Chewier, 1 Camp. 134 ; Reyner v. Hall, 4 Taunt. 
725 ; Luckie v. Bushhy, 13 C. B. 864 ; 22 L. J., C. P. 220 ; 
Bilbie v. Lumley, 2 East, 469. Doubtful — Rogers v. Maylor 
and De Garron v. Galbraith, 1 Park. 267.] 

51. Payment of the amount of the adjustment 
makes it absolutely conclusive (a), and money can 
be recovered back only on the ground of fraud (li). 

(a) Herbert v. Champion, 1 Camp. 134 (Lord Ellenborough) ; 
2 Phillips, p. 480, s. 1815. 

(6) Bilbie v. Lumley, 2 East, 469. 

52. An acceptance of an abandonment is an 
adjustment of a loss as total, and a payment on 
a claim for a total loss is in effect an adjustment. 

For the principles upon which losses are adjusted, see 
"Loss" under various titles, and " General Average," and 
" Particular Average." 



( l: ) 



Agents. 



OF INSURERS. 

Their Appointment. 

53. The appointment of an insurance agent may 
be by writing or orally, or impliedly by the course of 
business and correspondence between the principal 
and agent ; and one is agent of another for whom 
he volunteers to act without any authority to do so, 
where such other recognizes his agency and ratifies 

his acts. 

Phillips, s. 1848. 

54. The same person may be agent of both 
assured and underwriters. 

'Phillips, s. 1850; Acey y. Fernie, 7 M. & W. 151. 

55. Notice of the assignment of a policy and 
evidence thereof being given to an agent, he there- 
after becomes the agent of the assignee. 

Phillips, s. 1907. 

56. An agent may employ a sub-agent, but 
in the absence of usage cannot, without the consent 
of his principal, delegate his authority and transfer 
his responsibility to another. 

Phillips, s. 1869; Corlett v. Gordon, 3 Camp. 472. 

[Note.— Where the employment of a sub-ageat is autho- 
rized by usage, or by the express instructions of the principal, 

c, c 
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the general rules are that the original agent is not liable for 
the acts or omissions of the substitute appointed or employed by 
him, unless in the appointment or substitution he was guilty 
of fraud or gross negligence, or improperly co-opei-ated in the 
acts or omissions from which a damage has resulted, and that 
the sub-agent, when duly appointed, is himself directly re- 
sponsible to the principal for his own negligence or misconduct. 
2 Duer, 187.] 

57. The revocation of an agent's authority does 
not affect any agreement he may have made, though 
he will cease to be authorized to bind his principal 

further. 

Phillips, s. 1871. 

Business of the Agency. 

58. The purposes of the agency are to make 
applications for insurance, to make representations, 
effect insurance, alter and cancel policies (a), pay 
premiums, make abandonments, settle losses and 
return of premiums, and receive and make pay- 
ments. 

Phillips, s. 1878. 

{a) See No. 94, post. 

59. The agent must keep his principal advised 
of the business of the agency; 

Must keep and duly render accounts of the 
business of the agency ; 

And select brokers and other sub-agents with 
due vigilance and discretion ; and give them proper 
instructions to collect and preserve the evidence, if 
his agency is for making an abandonment or ad- 
justing or prosecuting for a claim. 
Phillips, 8. 1901. 
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Persons having implied Authority to insure. 

60. A partner to insure partnership property. 

Hooper V. Lusby, 4 Camp. 66. 
[Note. — Semble, a special partnership for a particular ad- 
venture implies the authority of each partner to insure the 
partnership property.] 

61. A consignee interested on account of ad- 
vances amounting only to a proportionate part of 
the value of the consignment, to insure as trustee 
of the residue for the consignor. 

See Ebsworth v. The Alliance Marine Ins. Co., L. E., 8 
C. P. 596. 

62. A general agent of a foreign principal having 
uncontrolled and unassisted management of the 
business. 

2Duer, 111, 113. 

63. A master (or supercargo), where the position 
of the subject-matter raises the implication. 

Arn. 4th edit. 149, citing Crawfurd v. Hunter, 8 T. R. 23 ; 
2 Duer, 101. Per Jones, J., in De Forrest v. Fulton, F. 8f M. 
Ins. Co., 1 Hall, 84. 

64. A merchant returning a consignment as in 
excess of order has authority to insure as agent of 
the consignor. 

Cornwall v. Wilson, 1 Vea. sen. 511. 

65. A prize agent as such, 

Stirling v. Vaughan, 11 East, 619; 2 Duer, 105, n, 

66. An agent fully empowered by owners of ship 
and cargo captured as prize to protect their interests 
in a foreign court and " to forward the ship." 

Robertson v. Hamilton, 14 East, 522; 2 Duer, 101, 102. 

c2 
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67. An agent who undertakes to insure, or,- being 

a person to whom application would naturally be 

made, being applied to and not declining so to act. 

Ashurst, J., in Smith v. Lascelles, 2 Term Rep. 187 ; 1 
Emerig. 148, c. 5, s. 6, art. 2. 

Persons not having implied Authority. 

68. Part owners. 

Naked consignees and agents for procuring con- 
signments. 

Ship's husband, merely as such. 
Master or siipercargo, merely as such. 

Jtatijication. 

69. Insurance being made by a person acting 
voluntarily without instructions or order from the 
party interested for whom the policy is intended, 
will, if it is ratified by the latter, be available to 
him. 

Phillips, s. 1868. 

70. Ratification may be proved by adoption of 
the policy or be inferred from surrounding circum- 
stances. 

French v. Backhouse, 5 Burr. 2728 ; Robinson v. Gleadow, 
2 Bing. N. C; 156; Lindsay v. Gibbs, 4 Jur. N. S, 779; 28 
L. J., Cli. 692; Routh v. Thompson, 13 East, 274; Barlow 
V. Leckie, 4 J. B. Moore, 8. 

71. Knowledge of the insurance having been 
made is necessary to an effectual ratification, and 
if a general order to insure is given befdre the un- 
authorized insurance is made, but not received until 
afterwards, there is no ratification. 

Bell V. Janson, 1 M. & S. 201. 
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72. An express ratification, conditional in its 
terms, is equivalent to a prior authority if the con- 
tingency on which it was to depend has happened 
when the ratification is received. 

Story on Agency, s. 428 ; Bridge v. Niagara Ins. Co., 1 
Hall, 247. 

Their Liability. 
I. — As to effecting Insurance. 

73. An agent who undertakes, so as to bind 
himself, to insure, is liable to his principal if he fail 
to do so, or does not exercise ordinary skill and care. 

Smith V. Cologan, 2 T. E. 188, in notis; HurrellY. BuUard, 
3 F. & F. 445. 

74. Clear, precise and intelligible directions 
must be followed as far as they are lawful. 

Glaser v. Cowie, 1 M. & S. 52. 

75. An agent who has faithfully followed express 
written instructions is not liable for omitting a pro- 
vision which, from the verbal communications of 
his principal, he might fairly have inferred to be 

necessary. 

Fomin v. Oswell, 3 Camp. 357. 

76. There is a binding obhgation on the agent — 

(1) When he undertakes for reward, 

(2) When he voluntarily undertakes and does 

something in performance. 

(3) When he has in his hands effects of his 

foreign correspondent or funds are re- 
mitted for the purpose to a commission 
merchant or insurance broker. 

2 Duer, 125 et seq. 
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(4) When he has been accustomed in the 

course of dealing to insure fot his 
correspondent. 

[NoTH.^Unless he has well-gitjunded information that the 
correspondent is insolvent, or is threatened with insolvency.] 

2 Duer, 124. 

(5) When he accepts bills of lading, accom- 

panied by an order to insure as an 
implied condition. 
Am. 4th ed. 155 ; Smith v. Lascelles, 2 T. R. 187. 

(6) When it is the usage of the particular trade 

to which his agency and the insurance 
relate that he should insure. 
2 Duer, 127, 128. 

77. Total failure to fulfil such obligation (without 

notice) subjects the agent to an action for all the 

loss which his correspondent may have sustained 

from the non-insurance. 

Smith V. Lascelles, 2 T. R. 187 ; 2 Doer, 120 ; Great 
Western Ins. Co. v. Cunliffe, 30 L. T. R., N. S. 118 (reversed 
on appeal, the damages claimed not being matter for inquiry 
in equity). 

78. Notice of refusal to act as agent, inability to 

procure insurance on terms named, or of difficulties 

delaying the insurance, should be given to the 

principal within reasonable time. 

Am. 4th ed. 157; Corlett v. Gordon, 3 Camp. 472; Cat- 
lander V. Oelrichs, 5 Bing. N. C. 58. 

79. An insurance broker is bound to know — 
(1) What is material to be communicated to 

an underwriter. 

Seller v. PForh, 1 Marsh. Ins. 305; Muydew v. Forrester, 5 
Taunt. 615; 2 Duer, 202, 203. 
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(2) All the formal details necessary to make a 

sea policy a legally valid instrument. 
Turpin v. Bilton, 5 Man. & Gr. 455. 

(3) The clauses essential to be inserted in a 

policy. 

Mallough v. Barber, 4 Camp. 150; Park v. Hammond, 
Holt's N. P. 80; 4 Camp. 344. 

[Note. — Agents who are presumably as well skilled as 
brokers will be expected to possess the same amount of know- 
ledge, and to exercise it on behalf of their principal. Duer 
recognizes degrees of responsibility proportioned to the capacity 
and competency of the agent (vol. 2, pp. 204, 205).] 

80. If by failure of the agent to communicate 
material facts, or to make the policy valid by at- 
tention to details, or to insert essential clauses, the 
insurance is avoided, he is liable to his principal for 
the loss. 

2 Duer, 204; Richards v. Murdoch, 10 B. & C. 527. See 
Proudfoot V. Monte/tore, L. E., 2 Q. B. 511. 

81. The question whether an agent exercised 

reasonable and proper care, skill and judgment is 

one of evidence in each particular case. 

[Note. — It would seem that the evidence of skilled witnesses 
is admissible as to the construction of facts otherwise proved 
or inferences to be made from them. Phillips, s. 2112; Am. 
4th ed. 167, 168.] 

82. The practice being unsettled and the law 
uncertain, the mistake of the agent affords no evi- 
dence of want of reasonable skill and ordinary dili- 
gence. 

[Note. — A general order to insure seems to be satisfied by 
an insurance in the form in general use at the place to which 
the order refers; but reasonable diligence must be used to 
obtain the best terms. 

Comber v. Anderson, 1 Camp. 523; Moore v. Mourgue, 
Cowp. 479; Duer on Ins., vol. 2, p. 231.] 



24 MAEINE INSURANCE. 

Right to Recover. 

83. To enable a principal to recover in an action 
against the agent, there must be — 

{}) Default, and 

(2) Damage resulting from it. 

84. Default is not actionable if the projected 

insurance is illegal, and would therefore be void 

if entered into. 

Webster v. De Tastet, 7 T. E. 157. 

85. Nor is concealment of a material fact by 
which the insurance is avoided actionable if dis- 
closure would have deterred the underwriters 
altogether from accepting the risk. 

Paley on Principal and Agent, 20; Glaser v. Cowie, 1 M. & 
Sel. 52. 

86. If the principal puts himself in communi- 
cation with his agent, and is in accord with him in 
what he does or neglects to do, he cannot recover 
against his agent any damage that ensues. 

Anderson v. The Royal Exchange Ass. Co., 7 East, 38. 

Defence. 

87. An agent cannot take advantage of any de- 
fence arising out of his own wrong. 

With this exception, all the defences open to 
underwriters sued upon the policy are open to him. 
Arn. 4th ed. 170, 171. 

88. And he is entitled to make the same deduc- 
tions as the underwriters. 

Harding v. Carter, 1 Marsh. Jns. 309; Delany\. Stoddart, 
1 T. R. 22; Wilkinson v. Cover dale, 1 Esp. 75; Glaser v. 
Cowie, 1 M. & S. 52. 
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What recoverable, 

89. The agent may be made liable not only for 
such loss as would be recoverable against the under- 
writer, but beyond, ex. gr., for the costs of a pre- 
vious action on the policy brought with his con- 
currence or brought without his concurrence but 
defeated by some misconduct of his in effecting the 
insurance not disclosed to the principal until action 
brought. 

2 Duer, 330; Seller v. Work, 1 Marsh. Ina. 305. 

90. Losses irrecoverable against underwriters 
owing to concealment by the agent, paid by them 
without suit but voluntarily refunded by the assured, 
may be recovered against the agent. 

May dew v. Forrester, 5 Taunt. 615. 

91. Semble, if the principal seeks to recover from 
the agent for a constructive total loss he must 
abandon to the agent. 

2 Duer, 326, 327. 

II. After effecting Insurance. 

92. The agent retaining possession of the policy is 
bound to enforce the rights and protect the interests 
of his principal in all matters arising out of the 
contract. 

2 Duer, 245; Richardson v. Anderson, 1 Camp, 43, n. ; 
Goodson V. Brooke, 4 Camp. 163 ; Xenos v. Wichham, 33 
L. J., C. P. 13, 21 (Blackburn, J.) 

93. This includes — 
Demanding return of premium. 
Giving notice of abandonment. 

Jardine v. Leathley, 3 B. & S. 700. 
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Preparing and submitting proof of loss ; settling 
amount, receiving same and handing it over 
to his principal. 

Bousfield V. Cresswell, 2 Camp. 545. 

[Note. — Where divers persons are named as assured in the 
policy, without any discrimination of the subjects or amounts 
of each, the agent may pay over to either of them the amount 
received by him for a loss or return of premium if he has no 
notice to the contrary. 

Phillips, s. 1906.] 

It is doubtful whether an agent has implied 
authority to insure a second time on the under- 
writer becoming insolvent. 

2 Duer, 188. 

Cancellation of Policy. 

94. The agent can cancel a policy only by express 

authority of his principal. 

Xenos V. Wickham, 14 C. B., N. S. 452; L. R., 2 H. L. 
296. 

Rights of Agents against the Property and third 
Persons. 

95. A del credere agent who is liable to pay a 
loss to the assured in consequence of the insolvency 
of the underwriters, and an agent who is liable for 
a loss in consequence of the failure through his 
default to procure insurance is entitled to allowance 
for salvage. 

And on paying a loss in case of the insolvency of 
the underAvriters, he is entitled to use the name of 
the assured in subsequent proceedings against the 
underwriters in respect of it, where the assured only 
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is named in the policy ; or he may proceed in his 
own name for his own benefit if the poHcy is in his 
own name. 

2 Duer, 336 ; Phillips, s. 1905. 



OF UNDERWRITERS. 

Their Appointment. 

96. The appointment of agents to subscribe 
policies should be formal. 

[Note. — It is usually made by power of attorney. See Arn. 
4tli ed. 174-5.] 

97. In the absence of a formal appointment it is 
a question of evidence whether surrounding circum- 
stances prove agency. 

Neal V. Ewing, 1 Esp. 61 ; Courteen v. Touse, 1 Camp. 43 
(see 2 Duer, 341, n.); Brocklebank v. Sugrue, 5 Car. & P. 21; 

1 B. & Ad. 81. 

Extent and Execution of Powers. 

98. The ordinary purposes of the agency are to 
solicit applications for insurance, make surveys or 
examinations of the subjects proposed to be insured, 
subscribe or deliver policies, receive notice of other 
insurances or of compliances with stipulations on 
the part of the assured, receive premiums, adjust 
losses and return of premium, and make payments. 

Richardson v. Anderson, 1 Camp. 43, n. ; Phillips, s. 1858; 

2 Duer, 343. 

99. The authority must not be exceeded. 

Baines v. Ewing, L. E., 1 Ex. 320. 

[Note. — The authority does not justify the alteration of the 
policy. Brocklebank v. Sugrue, 5 C. & P. 21.] 
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If the agent, in making the contract, exceeds his 
authority, the contract is void. 

2 Duer, 346. 

[Note. — The violation of secret instructions of course does 
not affect the assured, and the underwriter has his remedy 
against the agent. 2 Duer, 346.] 

100. Authority to subscribe pohcies does not 

necessarily authorize the agent to settle and pay 

losses. It is, however, one circumstance tending 

to show such authority. 

[Note.— It must depend wholly upon the custom of the 
place and the relation of the principal and agent to each other 
in business and correspondence. Phillips, s. 1873.3 

101. An agent in a foreign port to communicate 
information to insurers respecting marine risks, and 
advise them generally of matters aftecting their 
interests, is not authorized to receive notice of 
abandonment so as to bind them. 

Phillips, s. 1875. 

102. In general the agent of the underwriters 

for receiving applications is such for receiving notice 

of other insurances, incumbrances, &c., and as such 

his knowledge will affect them, and his acts will 

bind them. 

PhiUips, s. 1876. 

[Note. — Under what circumstances the assured is affected 
by the mistakes of the agent of the underwriters, see 2 Phillips, 
527.] ■ 

103. Lloyd's agents are bound by their printed 
instructions, and cannot make up or sign an adjust- 
ment of a loss, or accept abandonment as the repre- 
sentatives of the underwriters. 

Arn. 4th edit. 177. 
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Revocation of Authority. 

104. The authority is revoked by the bank- 
ruptcy or death of the underwriter. 

Parker v. Smith, 16 East, 382. And see generally as to 
Revocation, Story on Agency, pp. 421—453. 



LIEN AND SET OFF. 
Lien. 

Who entitled to. 

105. A lien on a policy may be acquired by: — ■ 
(a) Insurance agents and brokers. 

(6) General agents. 

(c) Sub-agents. 

[Note. — The right of voluntary or gratuitous agents is too 
doubtful to be stated as a principle. 2 Duer, 281.] 

For what. 
As against Assured. 

106. By (a) for commissions or premiums which 
they have paid, or are responsible for, and* their 
balance of insurance account against the principal. 

* By general usage. See Story on Agency, § 379. 

By (h) for commissions and premiums and 
general balance of account against the principal 
when the insurance is effected in the course of the 
mercantile agency. 

By (c) for commissions and premiums, [and for 
their general balance of account as against the 
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agents who, as principals, instruct them if without 
notice that they are agents.] 

Man V. Shiffner, 2 East, 523 ; Cahill y. Dawson, 26 L. J., 
C. P. 253. ■ 

[Note. — The part of the last clause within brackets has been 
objected to as giving an agent power to pledge the goods of his 
principal, and Mr. Phillips seems to think it unsound. See 
s. 1916 ; Arn. 4th edit. 196 et seq.2 

107. Usage or agreement, or the previous course 
of business between the parties, may give a right 
where it otherwise would not exist. 

Green v. Farmer, 4 Burr. 2214. 

[Note.— Mr. PhiUips says: "It is adjudged or implied in 
some cases, that an insurance broker has, by virtue of the 
general usage of the place, especially in London, a right to 
retain any policy he may effect for the principal, on account of 
his demands against him for previous advances and charges, in 
case of the principal having notice, or being bound to take 
notice of the usage. Sect. 1912, par. 2. See Olive v. Smith, 
5 Taunt. 56 ; Bartlett v. Pentland, 10 B. & C. 760 ; Scott v. 
Irving, 1 B. & Ad. 605.] 

108. A general agent with whom a policy is 
left for safe custody has no lien upon it for money 
advanced independently of the policy. 

Muir V. Fleming, Dowl. & Ry. N. C. 29. 

109. An agent eflFecting a policy on goods to be 
shipped by a correspondent has a lien on the pro- 
ceeds after a loss for his general balance against the 
shipper, although the goods are consigned to him 
on condition of his agreeing to pay over the pro- 
ceeds of the shipment to a third party. 

Man V. Shiffner, 2 East, 523. 

1 10. A broker employing an agent to insure who 
pays premiums and delivers over the policies has 
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no lien for the premiums on the policies so de- 
livered. 

Snook V. Davidson, 2 Camp. 218. 

As against Underwriters. 

111. A broker of an underwriter who pays losses 
on policies for his principal, retaining the policies, 
has a lien upon the salvages for his general balance. 

Ph. s. 1923; Moodi/ v. Webster, 3 Pick. Mass. 424. 

Z.OSS and Revival. 

112. Lien is lost — 

By parting with possession of the policy. 
By the holder pledging the policy as his own. 

[Note. — Au assignment of a policy to keep for the trans- 
feror, subject to his lien, is not a pledge forfeiting the lien. 
M^ Combie v. Davies, 7 East, 5 ; Urquhart v. M'lver, 4 Johns. 
N. T. 102.] 

By taking a security payable in the future. 

Hewison v. Guthrie, 2 Bing. N. C. 755. 

113. The lien is revived — 

On the policy again coming to the hands of 

the agent while his immediate employer is 

interested. 

Whitehead v. Vaughan, Cooke's B. L. 576. 

[Note. — ^Assignees Laving in the meantime become in- 
terested, the lien for a general balance does not revive as against 
them. Levy v. Barnard, 8 Taunt. 143; 2 J. B. Moore, 34; 
Sweeting v. Pearce, 9 C. B. 534; Spring v. South Carolina 
Ins. Co., 8 Wheat. 268.] 

Set-off. 
Against the Assured. 

114. All premiums returned and all losses ac- 
cruing on the policy may be retained and set-off 
until a lien is satisfied. 

Phillips, s. 1909. 
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115. The right of the agent to retain and set- 
off sums received from underwriters against any 
liability he may have assumed for the future for 
his principal, will depend on whether he has a hen 
on the policy for his commissions, or has made 
advances upon the credit of the policy. 

Godin V. London Ass. Co., 1 Burr. 490; Hammond v. 
Barclay, 2 East, 227 ; Castling v. Aubert, 2 East, 325. 

Against Underwriters. 

116. The debts which can be set-off must be 
mutual. 

117. Therefore, losses which are due by the 
underwriter to the assured cannot be set-off by the 
broker against a claim for premiums payable to the 
underwriter. 

Wilson V. Creighton, 3 Doug. 132 ; Houston v. Robertson, 
4 Camp. 342 ; 6 Taunt. 448 ; Shee v. Clarkson, 12 East, 507. 

1 18. A broker acting del credere does not merely 
as such acquire any additional right of set-off. 

Gumming v. Forrester, 1 M. & S. 494 ; Peele v. Northcote, 
7 Taunt. 478. 

119. But a broker insuring in his own name 
and (1) having a lien on the policy, (2) acting del 
credere, or (3) being interested as having made ad- 
vances against consignments, is entitled to set-off 
against the claim of the underwriters for premiums 
losses due on the policy. 

Parker v. Beasley, 2 M. & S. 422 ; Koster v. Eason, 2 M. 
& S. 112; Grove v. Dubois, 1 T. R. 112. 

120. The contingency upon which a return of 
premium is due having happened, the broker is 
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entitled to set-ofF such return against the claim of 
the underwriter for premiums. 

Shee V. Clarkson, 12 East, 507. 



Bankruptcy of the Underwriter! 

121. In case of a broker being agent of both 
parties to a policy, the underwriter on which becomes 
bankrupt, the underwriter is discharged from the 
claims of the assured for losses and returns of pre- 
miums, and the broker, being debtor for premiums, 
is discharged therefrom, so far as they have been 
passed and settled by the broker and underwriter in 
account previously to the act of bankruptcy of the 
latter. 

Phillips, s. 1921; Parker v. Smith, 16 East, 382 ; Minett v. 
Forrester, 4 Taunt. 541, n. ; Goldschmidt v. Lyon, 4 Taunt. 534. 

Losses not having been adjusted they are not 
strictly the subject of set-ofF, but as against the 
trustee of a bankrupt underwriter they may be set- 
off by an agent having a lien and insuring in his 
own name as a mutual credit. 

2 Duer, 307; Bullen v. Lee, 27 L. J., Q. B. 161. 



Recovering back Money paid. 

122. In case of payment by the underwriter to 
the agent of the assured through mistake, or for loss 
on a policy that is illegal as between the parties to it 
where the agent is not a party to the illegality, the 

c. D 
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money may be recovered back, if demanded in 
time. 

Phillips, s. 1927 ; Jameson v. Swainstone, 2 Camp. 546, n. ; 
Edgar v. Fowler, 3 East, 222 ; Buller v, Harrison, Cowp. 
565. 

[See " Premium : Return of."] 

123. A policy being void by misrepresentation 
without fraud, the underwriter cannot recover back 
from the agent of the assured money which he has 
paid over to his principal in ignorance of the mis- 
representation, 

Holland V. Russell, 1 B. & S. 424. 



( 35 ) 



^lien iBnemg. 



See " Capture, Arrest and Detention, tit. Cap- 
ture (British)," and " Illegality." 



^11 oti}tx perils, Hosses antr JKisfortuiies. 



See " Policy : Usual Clauses." 



Assignment. 



See " Policy." 



Association. 



See " Mutual Assurance Association." 
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Batratrg. 

Definition. 

124. Barratry is the wilfully wrongful or 
illegal (a) act of the master or mariners by what- 
ever motives induced, causing damage to the owner 
of the ship or goods. 

Vallejo V. Wheeler, Cowp. 143; Erie v. Rowcroft, 8 East, 
126; Loehyer v. Offley, 1 Term Rep. 252, and cases cited 
infra, 

American Law. — Non-feasance, as in failing to prevent 
an act injurious to the owners, gross and culpable 
negligence and gross misconduct, amount to barratry. 
Anyone, including the master and mariners, may 
insure against barratry committed by another. 

Phillips, s. 1065; Stone v. National Ins. Co., 
19 Pick. Mass. 34; Paradise v. Sun Mut. Ins. Co., 
6 La. Ann. 596"; Kendrick v. Delafield, 2 Caines, 67. 

French Law. — The insurer is not chargeable for bar- 
ratry unless there be an express stipulation to the 
contrary. The term includes fraud, negligence, un- 
skilfulness, or mere imprudence (6), and the word 
" master " (patron) includes " mariner." 
Code de Com. art. 353. 

German Law. — The underwriter is responsible for "risk 
of dishonesty or default of any member of the crew, 
BO far as a loss may thereby be entailed upon the 
insured object." 
Gen. Germ. Merc. Law, art. 824, cl. 6. 



(a) The expressions " wilfully unlawful," " fraudulent," and 
" unlawful," are used by various writers. 

(6) " Non seulement les prevarications, mais encore les fautes 
du Capitaine." Code Fr. Exp. par Rogron. 
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Elements. 

125. An injurious act may be wilful by sta- 
tute without being barratrous. 

Grill V. General Iron Screw Colliery Co., L. Rep., 3 C. P. 
476, 

126. Where the act is not barratrous on the 
face of it, the intent must be proved. 

Emerig. torn. i. p. 372; Calhoun v. Ins. Co. of Penn., 
1 Binn. 293; Vos v. United Ins. Co., 1 Johns. N. Y. Ca. 180. 

127. An act which is opposed to the master's 
better judgment is primd facie evidence of a bar- 
ratrous intent. 

Todd V. Ritchie, 1 Stark. 240. 

128. No act can be barratrous to which the 
owners are consenting parties, or which they negli- 
gently fail to prevent. ^ 

Stamma v. Brown, 2 Str. 1173; Pipon v. Cope, 1 Camp. 
434; Everth v. Hannam, 6 Taunt. 373; Nutt v. Bourdieu, 
1 T. Rep. 323; Hobbs v. Hannam, 3 Camp. 93. 

[Note. — Whether the concurrence of the owner of ship 
would relieve underwriters on a policy on goods belonging to 
an innocent shipper is doubtful. Soares v. Thornton, 1 J. B. 
Moore, 373; see 1 Phillips, 618, s. 1080, n. 4. Hannen, J., in 
lonides v. Pender, 1 Asp. M. L. Ca. 432, directed the jury 
that it did not.] 

Fkench Law. — Barratry may be committed by a master 
with the consent of the owner of ship as against 
ownei' of cargo, as by carrying it into a port other 
than the one named as the destination. 
Nutt V. Bourdieu, 1 T. R. 323. 

129. Where the charterer is in point of law the 
agent of the owner, his consent to the barratrous 
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act of the master will deprive the owner of his 
remedy against the underwriter. 

Hobbs V. Hannam, 3 Camp. 93; Bout/lower v. Wilmer, 
2 Selw. N. P. 973. 

130. Barratry may be committed as against the 

special owner, although the general owner retain 

a lien for the freight and control of the ship and is 

a consenting party. 

Park (Hildyard's), 199; Savillev. Campion, 2 B. & A. 503; 
Tate V. Meek, 8 Taunt. 280. [These two cases have nothing 
to do with barratry, but illustrate the subject by showing when 
the ownership in the vessel is divested.] 

131. Whether a charterer is owner ^ro hdc vice 

depends upon the terms of the charter-party. 

Vallejo V. Wheeler, Cowp. 143 [the ship must be " let as 
a house." — Lord Mansfield]; Scares v. Thornton, 7 Taunt. 
627; 1 Moore, 373; Christie v. Lewis, 2 Brod. & B, 410. 

Amekican Law. — There must be an actual demise, and 
the master and mariners must be paid and victualled 
by the charterer to make him owner, so as to relieve 
the underwriter of liability for his barratrous act. 

Ph. s. 1083. 

132. The underwriters are liable to the owner 
for an act of barratry committed by the master 
with the privity of the freighter, 

Boutjlower v. Wilmer, 2 Selw. N. P. 973. 

133. And to a charterer navigating the ship 
and appointing the master for an act of barratry by 
the master with the privity of the owner. 

Vallejo v. Wheeler, Cowp. 143; Marcardierv. Chesapeake 
Ins. Co., 8 Cranoh, Sup. C. R. 39; Hooe v. Groverman, 1 id. 
214; Hobbs v. Hannam, 3 Camp. 93. 
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American Law.— Barratry may be committed by the 
master of a ship in respect of the cargo, though the 
owner of the cargo is at the same time owner of the 
ship, and though the master is also the supercargo 
and consignee for the voyage. 

Cook V. Commercial Ins. Co., 11 John. S. C. 
N. Y. 38. 

By Mariners. 

134. Barratry of the mariners is any crime or 
fraud committed by them under such circumstances 
that it could not have been prevented by the pru- 
dence or vigilance of the assured or his representa- 
tive the master. 

135. Where the cause of the loss is a superior 
force, originating with the crew, the underwriters 
are liable as for barratry by the mariners. 

136. Greater diligence is looked for from the 
owners in controlling the acts of the mariners than 
in controlling the acts of the master. 

1 Ph. 619,. s. 1081; Pipon\. Cope, 1 Camp. 434 j American 
Ins. Co. V. Bryan, 26 Wend. N, Y. 563 ; King v. Shepard, 3 
Star. C. C. 349. 

Who can Commit. 

137. The master (as such) and mariners. 

A master who is also supercargo and consignee. 

Earl V. Rowcroft, 8 East, 126 ; Coo\ v. Commercial Ins. 
Co., 11 Johns. N. Y. 40. 

A master who is owner as against the other 
part-owners. 

Jones V. Nicholson, 10 Ex. 28. 
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Carriers by land and their servants. 
Boehm v. Combe, 2 M. & S. 172. 

Who cannot Commit. 
138. A master who is himself sole owner or 
general freighter. 

Ross V. Hunter, A T. R. 33; Steinbaeh v. Ogden, 3 Caines, 
N. Y. 1; M'Intyre v. Browne, 1 Johns. N. T. 229; Barry v. 
Louisiana Ins. Co., 5 Mart. N. S. La. 667; Hallet v. Co- 
lumbian Ins. Co., 8 Johns. N. Y. 272; Tagard v. Loring, 16 
Mass. 336. 

[Note. — The onus of proving the master to be owner lies 
upon the underwriter.] 

A master who is general owner, though he have 
bottomried and mortgaged the ship, retaining the 
control and navigation. 

Lewin v. Suasso, Post. Diet. 147. 

Consignees and factors not being at the same 
time masters. 

Ph. s. 1080; Kendriek v. Delqfield, 2 Caines, N. Y. 67. 

American Law. — A master who is a part owner. 

Marcardier v. Chesapeake Ins. Co., 8 Cranch. 39 ; 
Wilson V. Gew. Ins. Co., 12 Cush. Mass. 360 ; 
Phillips, s. 1082. 

139. What has been held to amount to 
Barratry. 

Sailing out of ordinary course to take in cargo on a smuggling 
adventure unknown to charterer. 

Vallejo V. Wheeler, 1 Cowp. 143. 

, Dropping anchor and going ashore to find a market for cap- 
tain's own private adventure. Barratry from the moment of 
leaving the direct course. 

Ross v. Hunter, 4 Term Rep. 33. 
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Sailing out of port without paying port dues, whereby the 
ship and goods were subjected to forfeiture. 

Knight v. Cambridge, 8 Mod. 231. 

Sailing out of port without leave in breach of an embargo. 
Consequent loss of seamen's wages and provisions. 
Robertson v. Ewer, 1 T. R. 127. 

Sailing, or attempting to sail, into or out of a blockaded port 
without the knowledge of the owners, though with a view to 
their benefit. 

Goldschmidt v. Whitmore, 3 Taunt. 508 ; Richardson v. 
Marine Ins. Co., 6 Mass. at pp. 117, 121 ; Calhoun v. Ins. 
Co. of Penn., 1 Binn. Penn. 293; Vos v. United Ins. Co., 2 
Johns. Cases N. Y. 180. 

Sailing with contrary winds in opposition to the directions of 
the pilot, having before refused to sail when the wind was fair. 
Cutting the cable, whereby the ship drifted on to the rocks. 

Hayman v. Parish, 2 Camp. 148. 

Any act of a neutral ship which forfeits its neutrality (a), 
notwithstanding warranty of neutral property as lawful trade (6). 

(a) Per BuUer, J., 2 Park, Ins. 758. 

(b) Suckley v. Delafield, 2 Caines, N. Y. 222; Wilcochs 
V. Union Ins. Co., 2 Binn. Penn. 574. 

See also Garrels v. Kensington, 8 T. Rep. 230; Dederer v.. 
Delaware Ins, Co., 30 Wash. C. C. Rep. 61 ; Brown v. 
Union Ins. Co. of New London, 6 HaU's L. J. 526 ; Wig gin 
v. Amory, 14 Mass. 1. 

Illegal trading (a), ex. gr., with the public enemy resulting 
in confiscation (b). 

(a) Suchley v. Delafield, 2 Caines, N. Y. 222. 
{b) Earl v. Rowcroft, 8 East, 216. 

Collision with an enemy privateer in order to have ship 
captured. 

Archangelo v Thompson, 2 Camp. 620, 

Resistance to search when rightfully demanded by a belli- 
gerent. 

Brown v. Union Ins. Co. of New London, 6 Hall's L. J. 
526. 
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Cruising of merchantman in quest of prize contrary to inten- 
tion and instructions of owners, and consequent loss by being 
driven ashore. 

Moss V. Bi/rom, 6 T. Rep. 379. 

Smuggling in fraud of owners. 

Havelock v. Hancill, 3 T. Kep. 277. 

Fraudulent sale and appropriation of proceeds by master who 
is part owner. 

Jones T. Nicholson, 10 Exch. 28; 23 L. J., Ex. 330. 

Intentionally running the ship on shore without any justify- 
ing necessity. 

Soares v. Thornton, 7 Taunt. 627; 1 Moore, 373. 

Fraudulently procuring ship to be condemned and sold. 
Hibbert v. Martin, 1 Camp. 538. 

Nonfeasance of master in failing to prevent scuttling, or put 
out fire when able to do so. 

Potapseo Ins. Co. v. Coulter, 3 Peter's Sup. Ct. Rep. 222. 

Unreasonable and wilful delay for barratrous purposes is 
barratry from the time of the detention of the ship. 

Boscow V. Corson, 8 Taunt. 684; Bradford v. Levy, Rj. & 
Moo. 331; 2C. &P. 137. 

Scuttling the ship with the knowledge of the shipowner 
barratry as against freighter, giving him a right to claim 
against underwriters on cargo. 

lonides v. Pender (per Hannen, J., at N. P.), 1 Asp. M. L. 
Ca. 432. 

By Mariners. 

Conspiring with prisoners of war on board, overpowering 
master and rest of crew, and running ship on shore, where she 
was captured. 

Toulmin v. Anderson, 1 Taunt. 227. 

Crew of neutral captured vessel attempting unlawful rescue. 

Wilcocks V. Union Ins. Co., 2 Binn. Rep. 579; Dederer 
V. Delaware Ins. Co., 2 Wash. C. C. 61. 
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Stealing of cargo (other than petty thefts). 

Stone V. National Ins. Co., 19 Pick. Mass. 34. 

One of the crew conspiring with prisoners on board and run- 
ning away with the ship. 

Hucks V. Thornton, Holt, 40. 



140. What has been held not to amount to 
Barratry. 

Breaking up ceiling and end bows of sea-damaged ship 
before survey. No proof given of fraudulent intent. 

Todd V. Ritchie, 1 Stark. 240. 

Ship by owner's directions, but against protests of the owner 
of insured goods, put into a port other than that intended, 
captain signing false bills of lading. Owner of goods not 
entitled to recover as for a barratrous act. 

Nutt V. Bourdieu, 1 T. R. 323. 

The master induced by the oflfer of a reward to the owners 
of ship to go off the course of his voyage to rescue a ship that 
had been run away with. 

Hood^s Executors v. Nesbitt, 2 Dall. Penn. 137; 1 Yeates, 
Penn. 114. 

Carrying deck cargo after warning by ship's agent, master 
having signed clean bills of lading. 

Atkinson and Hewitt v. The Great Western Ins. Co., 1 
Asp. Mar. L. Ca. 382. 

A barratrous act of the crew rendered possible by the gross 
negligence of the owners, though not amounting to guilty con- 
nivance. Ship seized three times after three successive acts of 
smuggling by the crew. 

Pipon V. Cope, 1 Camp. 434. 

An intentional adoption in mistake of instructions of a 
course other than the proper course of the ship, resulting in 
embargo and condemnation, not barratrous in the absence of 
fraud. 

Phyn V. Roy. Ex. Ass. Co., 7 T. R. 505. 
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Taking an intermediate voyage without the instructions of 
the owners, but without fraud. 

Bottomley v. Bovill, 5 B. & C. 210. 

Violation of a blockade through ignorance of the law. 
Dederer v. Delaware Ins. Co., 2 Wash. C. C. 61. 

Master compelled to deviate by mutinous crew in order to 
take prize home, not barratry of the master. 

Elton V. Brogden, 2 St. 1264. See this case discussed in 
Vallejo V. Wheeler (sup.), and in Scott v. Thompson, 1 N. E. 
181; Park, 124, n. 

Unintentional contravention of the rules of the Merchant 
Shipping Act whereby a collision occurred — although to be 
considered wilful for the purposes of the act — not barratry on 
the part of master and marinei-s of vessel in default. 

Grill V. General Iron Screw Collier Co., L. E., 1 C. P. 
600; 35 L. J., C. P. 321. 
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See " Capture, Arrest and Detention " and the 
several subjects, tit. " Loss." 
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141. Loans upon bottomry and respondentia 
(and interest thereon) are insurable. 

Am. 4th ed. 38. 

French Law. — The capital lent on bottomry may be in- 
sured, but maritime interest to be paid on the pro- 
sperous termination of the voyage cannot be. 

Pothier d'Assur., No. 32, p. 40, ed. par Estrangin. 
For the Law of other foreign countries, see 1 Nolte's 
Benecke, 295, 296. 

142. The lender only or a transferee of the 
bond can insure the sum advanced. 

Am. 4th ed. 38. 

143. The subjects must be specifically named in 
the policy, unless it is the usage of any particular 
trade to insure them under general words. 

Glover Y. Black, 3 Burr. 1394; 1 W. Bl. 399; Simmonds 
V. Hodgson, 3 B. & Ad. 50; Gregory -v. Christie, 3 Dougl. 419. 

144. The master may hypothecate the ship, 
freight or cargo separately or together, for the pur- 
pose of raising funds which are absolutely necessary 
to enable him to prosecute the voyage. 

BridgmarCs Case, Hob. fo. 11; The Bonaparte, 8 M. P. 
C. C. 459; The Gratitudine, 3 C. Rob. Adm. 240; The On- 
ward, L. E., 4 A. & E. 38 ; 1 Asp. M. L. C. 540. 

[Note. — Semble, the cargo should be hypothecated only 
where the owner of cargo will be benefited by the repair of 
the ship. The Onward {sup.)"] 
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145. Before hypothecating the ship or cargo 
the master should in all cases, if practicable, com- 
municate with the owners. 

The Lizzie, L. Rep., 2 Adm. & Eco. 254; The Hamburg, 
2 Moo. P. C, N, S. 289; The Panama, L. Rep., 2 A. & E. 
390; The Karnak, L. R., 2 A. & E. 289; The Onward, 1 
Asp. Mar. L. C. 540; L. R., 4 A. & E. 38. 

As to what is a valid hypothecation, see Maclachlan on 
Shipping, pp. 43, 136, 153 ; and Williams and Bruce, Ad. 
Prac. p. 31; Phillips, ss. 1561 et seq; Parsons on Mar. Ins., 
c. v., s. vii. 

146. So far as the bottomry is not authorized 
by the necessity of the case, it will be inoperative as 
against the underwriter as well as the owner. 

Stainhank v. Penning, 11 C. B. 59; Stainbanh v. Shep- 
hard, 13 C. B. 418 ; Maclachlan on Shipping, pp. 44, 136, 153. 

147. An underwriter is liable on a policy on 

bottomry only in the event of an absolute total 

loss of the subject-matter. 

Thompson V. Roy. Ex. Ass. Co., 1 M. & S. 30; Stephens v. 
Broomfield, L. R., 2 P. C. 516. 

148. There is neither average nor salvage upon 
a bottomry bond. 

Joyce V. Williamson, 3 Doug. 164; 2 Hild. Park, 897. 

French Law. — The lender contributes to general average. 
Code de Com. sect. 141; Le Guidon, c. 19, art. 5. 



( 47 ) 



(Capture, Attest anti Bttmiion, 



Clause in Ordinary Policy. 

149. " Takings at sea, arrests, restraints and 
detainments of all kings, princes and people of 
what nation, condition or quality soever." 

Interpretation of Terms. 
Takings at Sea. 

1 50. Includes : — 

Takings by an enemy lawfully or unlawfully. 

Goss V. Withers, 2 Burr. 683, 694, 695 ; Powell v. Hyde, 5 
E. & B. 607; 25 L. J., Q. B. 65. 

By government officers acting unlawfully. 
Lozano v. Janson, 2 E. & E. 160; 28 L. J., Q. B. 337. 

By mutinous passengers. 
Kleinwort v. Shepard, 1 E. & E. 447; 28 L. J., Q. B. 147. 

By pirates. 
Dean v. Hornby, 3 E. & B. 180; 23 L. J., Q. B. 129. 

American Law. — By insurrection of slaves constituting 
cargo. 

M^ Cargo v. New Orleans Ins. Co., 10 Rob. La. 202. 

But not by mutinous crew. 

Green v. Pacific Ins. Co., 9 All. Mass. 217. 

Arrest, Restraint and Detention. 

151. Arrest is a taking of goods with the in- 
tention of restoring them at one time or other. 
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Restraint and detention is the preventing the 

goods from being got away without laying hands 

upon them. 

Per Brett, J., in Rodocanachi v. Elliott, L. R., 8 C. P. at 
p. 659. 

152. There may be arrest, restraint or deten- 
tion in a home or foreign port, or at sea, by the 
native government of the owners (a), or a friendly 
power (5). 

(a) Bazett v. Meyer, 5 Taunt. 824; Aubert v. Gray, 3 B. 
& S. 163, 169; 32 L. J., Q. B. 50.* 

(i) Touteng v. Hubbard, 3 B. & P. 291 ; Green v. Young, 
2 Ld. Raym. 840; Salk. 444; Hagedorn v. Whitmore, 1 Stark. 
157; Francis v. Ocean Ins. Co., 6 Cowen, 404; 2 Wend. 64. 

As— 

By embargo. 

Arn. 4th ed. p. 700. 

By blockade. 

Geipel v. Smith, L. K., 7 Q. B. 404. 

By a state of siege. 

Rodocanachi v. Elliott, L. R., 8 C. P. 649. (Affirmed by- 
Ex. Ch., June 15, 1874.) 

[The policy here was held to contemplate and thus to cover 
land transit.] 

(*) Aubert v. 'Gray (32 L. J., Q. B. 50). This case over- 
rules Lord Ellenborough's decision in the cases of Conway 
V. Gray, Conway v. Forbes, and Murray v. Sheddon (in 10 
East), to the effect that the act of a government is the act of 
each subject, and that therefore the assured could not recover 
for a loss arising from his own act. Bazett \. Meyer (5 Taunt. 
824) was decided on the same principle as Aitbert v. Gray. 
Campbell v. Innes (4 B. & Aid. 423) admitted the correctness 
of Bazett v. Meyer, and the distinction between the two cases 
is that in the latter the underwriter did, and in the former did 
not, know all the circumstances. In Campbell v. Innes, the fact 
that the assured was an American subject was not communicated 
to the underwriter, and on that ground, the loss having arisen 
from a seizure by the American government, the court gave 
judgment in his favour. 
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People. 

153. The ruling power. 

Nesbitt V. Lushington, 4 T. R. 783. 

Right of Action. 
Capture. 

154. The ship is lost by capture, though she be 
never condemned at all, nor carried into any port 
or fleet of the enemy. 

2 Burr. 694; 2 Emerigon, c. 16, s. 2, p. 212. 

155. If the master of the ship arrange the cap- 
ture with the captor without the privity of the 
assured, the underwriter is liable. 

Arcangelo v. Thompson, 2 Camp. 620. 

See " Barratry." 

156. Loss by capture may be recovered, though 
the property in the subject-matter be not changed. 

Shee's Marshall, p. 394. See the argument in Lozano v. 
Janson, 28 L. J., Q. B. 337. 

157. The underwriter is liable for all loss pro- 
perly arising out of the capture. 

Berens v. Rucker, 1 Black. 313. 

Alien Property. 

158. Insurance on alien property by a British 
subject does not cover any loss happening during 
the existence of hostilities between the respective 
countries of the assured and assurer. 

Brandon t. Curling, 4 East, 409; Furtado v. Rogers, 3 B. 
& P. 191, 198; Lubbock v. Potts, 7 East, 449; Glaser v. Cowie, 
1 M. & S. 52. 

C. E 



50 MARINE INSURANCE. 

159. A loss by British capture or by capture 
of a co-belligerent cannot be recovered against 
British underwriters by an assuree who was an 
alien enemy at the time of the capture, though the 
insurance was made in time of peace, and the action 
brought after its restoration. 

Brandon v. Curling, 4 East, 409; Kellner v. Le Mesurier, 
4 East, 396; Gamba v. Le Mesurier, 4 East, 407; Furtado 
V. Rodger s, 3 B, & P. 191. 

160. The subject of a hostile foreign state domi- 
ciled in this country may recover against British 
underwriters for loss by capture by the foreign 
government and its allies if the loss arise in course 
of trade licensed by the British government. 

Usparicha v. Noble, 13 East, 332; Flindtv. Scott, 5 Taunt. 
674; Anthony v. Moline, 5 Taunt. 711 ; Scharkoneg v. An- 
drews, 5 Taunt. 716. 

Wrongful Seizure. 

161. A loss by wrongful seizure may be re- 
covered by the insured of any nationality, the risk 
being lawful. 

Lozano v. Janson, 2 Ell. & Ell. 160 ; 28 L. J., Q. B. 337. 
See per Lord Campbell, C. J, 

See " Ship " and " Cargo," tit. " Loss." 

Warranties. 

162. A ship warranted free from capture in her 
port of discharge is within the warranty, having 
once come within a land risk for the purpose of dis- 
charging her cargo. 

Dalgleish v, Brooke, 15 East, 295; Oom v. Taylor, 3 Camp. 
203; Maydhew v. Scott, 3 Camp. 204; Cockey v. Atkinson, 2 
B. & A. 460; Hellish v. Staitiforth, 3 Taunt. 499 ; Levy v. 
Vaughan, 4 Taunt. 387; Keyser v. Scott, 4 Taunt. 659; 
Levin v. Newnham, 4 Taunt. 722. 



CAPTURE, ARREST AND DETENTION. 51 

163. The question of intention to discharge is 
one of evidence. 

Reyner v. Pearson, 4 Taunt. 662; Levin v. Newnham, 4 
Taunt. 722; Park, 87, 7th edit. 



Arrest and Detention. 

164. The assured may abandon and claim direct 

against the underwriter for a total loss by arrest or 

detention; and if the arresting power has made 

compensation to an amount less than the value of 

the subject-matter, the balance is recoverable. 

Valin, liv. 3, t. 6, art. 49, p. 127 ; Emerigon, c. xii. s. 33, 
vol. 1, pp. 543-545. 

165. Detention does not dissolve the contract 
of affreightment ; and demurrage,- cash expended, 
and the wages and provisions of the crew during 
the period are not recoverable against the under- 
writers. 

Hadley v. Clarke, 8 T. R. 259; EdenY. Poole, 1 Park, 117; 
Robertson v. Ewer, 1 T. R. 127; Everth v. Smith, 2 M. & S. 
278 ; Lateward v. Curling, 1 Park, 207 ; Fletcher v. Poole, 
1 Park, 89 ; Benecke Pr. of Indem. 462 ; 1 Emerigon, 529. 

166. Underwriters are not liable for loss arising 
to ship or cargo from interdiction of trade at the 
port of destination after risk commenced, inter- 
ception of the voyage by blockade short of actual 
detention, or by the imminent and palpable danger 
of capture or seizure. 

Arn. 4th edit. 677; Hadkinson v. Robinson, 3 B. & P. 388; 
Lubbock V. Roiocroft, 5 Esp. 49; Atkinson v. Ritchie, 10 East, 
530; Forster v. Christie, 11 East, 205. 

[Note. — Semble, that a loss of freight caused hy a blockade 
preventing the commencing or completing of a voyage may be 

e2 
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recovered against the underwriters. See Geipel v. Smith, 
L. R., 7 Q. B. 404.] 

AuEKiCAN Law. — In a state of uncertaint7; King v. 
Delaware Ins. Co., 6 Cranch, 71 ; Phillips, c. xiii, 
sect. 10. 

Fkench Law. — The underwriters are liable for such loss: 
Emerigon, chap. xii. s. 31, vol. 1, p. 533. 

V 

167. A time being fixed for abandonment after 

detention, the assured is bound to wait that time, 

but the loss is then total irrespective of the fact that 

no action is brought before restoration. 

Fowler v. English and Scotch Marine Ins, Co., 34 L. J., C. P. 
253. ' 
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168. Clause in Ordinary Policy. 
" Goods and merchandises whatsoever." 

169. What is. 

Whatever is lawfully shipped in accordance with 

the usages of trade for the purposes of commerce. 

Boss V. Thwaite, 1 Park, 8th edit. 23 ; Paddock v. Franks 
lin Ins. Co., 11 Pick. Mass. 227 (oil taken on whaling voyage); 
Brown V. Stapylton, 4 Bing. 119; Hill v. Patten, 8 East, 373. 

Covers coin, jewels or bullion and emigrant's 

equipment. 

Arn. 4th ed. 25 ; Wilkinson v. Hyde, 3 C. B., N. S. 30 ; 
27 L. J., C. P. 116; Wolcott V. Eagle Ins. Co., 4 Pick. 429; 
Da Costa v. Firth, 4 Burr. 1966. 

1 70. What is not. 

Master's clothes, clothes of persons on board for 
use or outfit, and ship's provisions. 

Boss V. Thwaite, 1 Park, Ins. 23; Am. 4th ed. 25, n. 7; 
Brough v. Whitmore, 4 T. E. 806; Marsh. Ins. 727; Roccus, 
n. 17; Hill v. Patten, 8 East, 373. 

[Note. — Ship's provisions are covered by a policy on ship 
and " furniture." 

Brough v. Whitmore, 4 T. R, 206.] 
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Goods loaded on deck, unless from obvious ne- 
cessity or in accordance with known usage of 
trade. 

Ross V. Thwaite, 1 Park, Ins. ^3; Backhouse t. Ripley, ib. 
24 ; Da Costa v. Edmunds^ 4 Camp, 142 ; Gould v. Oliver, 
4 Bing. N. C. 134; Milwardv. Hibbert, 3 Q. B. Rep., N. S. 
120; Taunton Copper Co. y. Merchants' Ins. Co., 22 Pick. 
Mass. 108; Smith v. Miss. F. and M. Ins. Co., 11 La. 142; 
Rogers v. Mechanics' Ins. Co., 1 Stor. C. C. 603 ; Ph. s. 460. 

Live stock. 

Lawrence v. Aberdein, 5 B. & Aid. 107 ; Allegre's Admi- 
nistrators V. Maryland Ins. Co., 2 Gill. & John. 136; Wol- 
cott V. Eagle Ins. Co., 4 Pick. Mass. 429. 

Provender of live stock. 

Wolcott V. Eagle Ins. Co., 4 Pick. Mass. 429 (where the 
English and American cases are cited). 



Semble, bank notes and bills of exchange. 

Palmer y. Pratt, 2 Bing. 185; Gregory v. Christie, Park, 
Ins. 4th ed. 11; Thompson v. Royal Ex. Ass. Co., Manning's 
Dig. 164, ed. 1820. But covered by the word "property;" 
Whitonv. Old Colony Ins. Co., 2 Met&. Mass. 1. 

Contraband of war. 

1 Magens, 9,s. 14; Weskett, 260, tit. "Goods." 

[Note. — It has been held included in the term "all lawful 
goods,"— /jer Kent, J., in Seton v. Low, 1 John. Ca. N. Y. 1 ; 
Ph. s. 446, n. 3.] 

171. The interest of a respondentia bondholder 
cannot be insured as goods. 

Glover v. Black, 3 Burr. 1394. 

[Note. — This rule may be varied by the usage of a particular 
trade. 

Gregory v. Christie, Park, 256.] 



CARGO. 55 



172. Freight not paid in advance and other 
expenses to be incurred on the goods during the 
risk are not a part of the insurable interest. 

Phillips, s. 1233; Mansfield v. Maitland, 4 B. & Aid. 582 ; 
Winter v. Haldiman, 2 B. & Ad. 649. 



Effect of Description. 

173. A common policy on ship and goods may, 
by a memorandum, be made a valid policy on goods. 

Haughton t. Ewbank, 4 Camp. 80. 

If goods are specified and goods of another class 
to a like amount be shipped the policy is inopera- 
tive. 

Hunter v. Prinsep (per C. J. Mansfield, Marsh on Ins. 
(by Shee), 255); Emerigon, torn. i. pp. 3Q0, 301. 

A policy on goods generally, or on time, or 
which gives liberty to touch and stay at inter- 
mediate ports, covers successive cargoes which may 
be put on board during the voyage. 

Valin, liv. 3, tit. 6, art. 27, p. 78 ; Pothier, h. t. n. 63 ; 
Emerigon, torn. ii. p. 73 ; Grant v. Paxton, Grant v. Decarvin, 
1 Taunt. 474 ; Coggeshall v. Amer. Ins. Co., 3 "Wend. N. Y. 
383. 

American Law. — A policy on goods outward and upon 
their " proceeds" home applies to return goods shipped 
on the credit of the outward cargo left at a foreign 
port to be sold, but not to tl^e outward cargo carried 
home again. 

Haven v. Gray, 12 Mass. 71 ; Whitney v. Amer. 
Ins. Co., 3 Cow. N. Y. 210; 5 Id. 712; 3 Kent 
Comm. 310. 

As to meaning of " proceeds ;" 

Dow V. Hope ins. Co., 1 Hall, N. Y. 170; Dow 
V. Whetten, 8 Wend. N. Y. 160. 
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The description of goods shipped " between" two 
dates does not cover those shipped on the days 
named. 

Atkins V. Boylston F. 4- M. Ins. Co., 5 Mete. Maas. 439. 

The policy being on goods by ship or ships for a 

specified voyage from a certain port or certain 

ports, or in general for a limited period, the subject 

must be identified by the ports of shipment, the 

voyage, or the time of shipment. 

Ph. s. 437, who cites Robinson v. Tour ay, 3 Camp. 157 ; 
Crowley v. Cohen, 3 B. & Ad. 478. 

A policy upon the loading of certain vessels 
employed in a certain navigation for a specified 
period, is applicable to all the lading of all the 
vessels within such period. 

Crowley v. Cohen, 3 B. & Ad. 478 ; Henshaw v. Mutual 
Ins. Co., 2 Blatchf. C. C. 99. 

The vessel on board of which goods are insured 
must answer to the description in the policy. 
Ph. s. 450 ; Sea Ins. Co. v. Fowler, 21 Wend. N. Y. 600. 

A mere misnomer which does not mislead the 

underwriter will not avoid the policy. 

lonides v. Pacific Ins. Co., L. R., 7 Q. B. 517 ; Hall v. 
Molineaux, cited in Le Mesurier v. Vaughan, 6 East, 382. 

" To he declared." 
174. Where the insurance is on goods by a 
ship or ships as thereafter to be declared, or on 
goods thereafter to be declared and valued (a), the 
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assured may declare the subject to which the policy 

is to be applied after a loss has taken place. 

Harman v. Kingston, 3 Campb. 150. 

fNoTE. — (a) The consequence is, however, that the policy 
is then an open and not a valued policy.] 

Where different shipments come within the de- 
scription in the policy the assured may apply it to 
either. 

Kewley v. Ryan, 2 H. Bl. 343; Henchman v. Offley, 3 
Dougl. 135. 

If divers subjects belonging to the assured an- 
swering to 'the description have been put at risk, 
and no declaration or act of the assured has deter- 
mined the application of a policy to particular sub- 
jects prior to inteUigence of a loss, the policy is 
applicable by the assured to all the subjects com- 
prehended in the description. 

1 Emerig. 174, c. 6, s. 5 ; Crowley v. Cohen, 3 B. & Ad. 
478 ; Paris v. Newburyport Ins. Co., 3 Mass. 475 ; Stillwell v. 
Staples, 19 N. Y. 401; Amory v. Rogers, 1 Esp. 207; Marsh. 
531. 

The assured may rectify a declaration made by 

mistake, if it is altered at a time when it can be, 

and is altered innocently and without fraud. 

Robinson v. Tour ay, 3 Camp. 157; 1 M. & S. 217; Gled- 
stones V. Royal Ex. Ass., 5 B. & S. 797; 34 L. J., Q. B. 30; 
Stephens v. Australasian Ins. Co., L. E., 8 C. P. 18 (there 
was a binding usage proved in this case). 

Insurable Interest. 
1 75. Whoever has the legal or equitable title to 
goods has an insurable interest in them. 
Am. 4th ed. 62. 
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Agents. 

1 76. Agents, to whom a debt is due in respect 
of the goods by the consignors, so as to give a lien 
on them, have an insurable interest. 

IVolfv. Horncastle, 1 B. & P. 316. 

A general agent of the consignor, holding the 
bills of lading upon which he has made advances, 
who becomes consignee by reason of the refusal 
of the intended consignee to receive the cargo, has 
an insurable interest either on behalf of his prin- 
cipal or himself. 

Idem, 



Bailees. 

177. A bailee, being liable by law or by con- 
tract for certain risks, whereby the subject bailed 
may be lost or damaged, has an insurable interest 
in respect of such risks. 

Ex. gr., A carrier, who has cast upon him the 
liabilities of an insurer and of a common carrier 
as such, has an insurable interest in the goods 
committed to his care to their full value. 

Crowley v. Cohen, 3 B. & Ad. 428. 

A Ughterman. 

Joyce X. Kennard, L. R., 7 Q. B. 78 (which, however, was 
a case of an express contract to indemnify for loss of goods 
carried generally by the plaintiffs, and was not an ordinary 
contract of marine insurance). 
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Consignees. 
178. Consignees have an insurable interest: — 

(1) When the goods are delivered on board 

their own ship or to their agent without 
any reservation of a right of property 
by the consignors. 

Scholsman y. Lancashire and Yorkshire Railway, 
L. E., 2 Ch. 332 (where all the cases are cited and 
discussed). 

(2) When the goods are shipped on board a 

general ship and the bill of lading is 

delivered (a) or indorsed unreservedly 

to them. 

Turner v. Trustees of Liverpool Docks, 6 Ex. 543. 
See Stephens v. Australasian Ins. Co., L. E., 8 C. P. 
18. 

[Note. — (a) The consignees need not be mentioned by 
name, Sm. Merc. Law, 7th ed. 304.] 

(3) When they are under advances to the 

consignors or under liabilities for them 

in respect of the goods. They may 

insure in their own name to the extent 

of their interest. 

Ebsworth v. Alliance Marine Ins. Co., L. E., 8 C. P. 
596 (where all the cases are cited and discussed). 

[Note.— 5e?wWe, they may insure in their own names to the 
extent of the whole value of the consignment, being trustees 
for the consignors for the value beyond their own interest. Id.] 

The interest in the goods giving the right to 

insure vests immediately they are shipped on board. 

Ogle V. Atkinson, 5 Taunt. 759 ; Van Castell v. Booker, 
2 Ex. 691 ; Wait v. Barker, 2 Exch. 1 ; Turner v. Trustees 
of Liverpool Docks {sup.); Rowley v. Bigelow, 12 Pick. 
Mass. 307. 
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Creditors. 
1 79. A lender on respondentia has an insurable 
interest, if repayment depends upon the safe arrival 
of the goods. 

Arn. A\h ed. 38; Ph. sect. 307. 

A pledgee who advances money to consignees, 
receiving the bill of lading as security, has an 
insurable interest. 

Sutherland v. Pratt, 12 M. & W. 16. 

Where goods are consigned by a debtor, with 
orders to the consignee to pay the proceeds to his 
creditor, without any agreement between the debtor 
and creditor to that effect, the creditor has an in- 
surable interest. 

Hill V. Secretan, 1 Bos, & P. 315. 

A pledge of goods, as a security against a con- 
tingent liability, gives an insurable interest to the 
pledgee to the amount of his liability. 
Russell V. United Ins. Co., 4 Ball. 421 ; 1 Wash. C. C. 409. 

Any creditor, to whom goods are assigned as a 
collateral security, or the amount of whose debt is 
invested in the goods, has an insurable interest in 
them to the amount of his debt. 

Locke V. North American Ins. Co., 13 Mass. Rep. 61 ; Wells 
V. Philadelphia Ins. Co., 9 Serg. & Rawle, 103. 

A seizure or attachment at the suit of a creditor 
does not divest the insurable interest of the debtor 
until a legal absolute sale is made. 

Franklin Ins. Co. v. Findlay, 6 Whart. Penn. 4833; Bell y. 
Western Mar. and Fire Ins. Co., 5 Rob. La. 423; Id. 428. 
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Crew. 

180. Seamen and officers under the master 
may insure goods purchased with their wages and 
put on board as merchandise. 

Arn. 4th ed. 40. 

American Law. — A seaman's merchandise on board, if 
the freight be a perquisite and fonn part of his wages, 
is insurable. 

Galloway v. Morris, 3 Yeates, 445. 
The share of a seaman of the produce of a Toyage, 
if on board, is insurable. 

Hancox v. Fishing Ins. Co., 3 Sumner, 132. 

A supercargo's interest in cargo on board is in- 
surable. Robinson v. New York Ins. Co., 2 Caines, 
357; 1 John. 616. 

Factor. 

181. A factor has an insurable interest to the 
extent of his claim against his principal in respect 
of the goods which would give him a lien. 

Phillips, sect. 309. 

A factor, to whom goods and freight have been 

mortgaged by his foreign principal for advances, 

may, upon consignment to himself of the goods 

with the bill of lading indorsed, insure the legal 

interest in the property on his own account, and 

the equitable interest for account of his principal. 

Smith V. Lascelles, 2 T. E. 187 (per Ashurst, J.); Russell 
r. Union Ins. Co., 1 Wash. C. C. 409. 

Indorsee of Bill of leading. 

182. The indorsee of a bill of lading has primd 
facie an insurable interest; but whether the pro- 
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perty in the goods has passed depends upon the 

intentions of the consignor. 

Caldwell v. Ball, 1 T. R. 205; M' Andrew v. Bell, 1 Esp, 
373; Hibbert v. Carter, 1 T. R. 745; Hubbersty v. Ward, 
8 Ex. 330; Shepherd v. Harrison, L. R., 5 E. & I. App. 116. 

Master. 

183. A master may insure his share of the 

cargo. 

Am. 4th ed. 42. 

Shipper. 

184. The shipper has an insurable interest in 

goods shipped until, by actual or symbolical transfer, 

he divests himself of the property ; 

Moakes v. Nicolson, IS C. B., N. S. 290; Mitchell v. 
Ede, 11 A. & E. 888; Turner y. Trustees of Liverpool Docks, 
6 Ex. 543; Haille v. Smith, 1 B. & P. 563; Wallmfv. Mont- 
gomery, 3 East, 585; Coxe v. Harden, 4 East, 211} Gurney 
V. Be'hrend, 3 E. & B. 622 ; 23 L. J., Q. B. 265 ; Seagrave 
Y. Union Mar. Ins. Co.,!,. R., 1 C. P. 305; Shepherd v. 
Harrison, L. R., 5 E. & I. App. 116 ; 

or by his illegal act the goods are forfeited and 
seized. 

1 Ph. pp. 114, 115; Pipon v. Cope, 1 Camp, 134; Clark v. 
Protection Ins. Co., 1 Stor. C. C. 109. 



Trustee. 

185. A trustee may insure to the full value of 
the goods. 

Lucena v. Craufurd, 2 B. & P. N. R. 324 (Lord Eldon) ; 
Crawfurd v. Hunter, 8 T. R. 13 ; Waters v. Monarch, Life 
Ass. Co., 5 E. & B. 870; 25 L. J., Q. B. 102; Pratt v. Phanix 
Ins. Co., 1> Browne, Penu. 267; Henshaw v. Mutual Ins. 
Co., 2 Blatch. C. C. 99. 
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Vendee. 
186. A purchaser who is liable for the price of 
goods has an insurable interest in them, though the 
vendor has a lien upon them for the exercise of his 
right of stopping them in transitu. 

Clay V. Harrison, 1 LI. & W. 104. 

Whether a vendee of goods stopped in transitu has 
an insurable interest is not yet decided. Semhle, he 
has. 

See note (2) to Clay v. Harrison (sup.) ; Ph. s. 197. 

An agreement to purchase, followed by a specific 
appropriation by the vendor of a particular cargo 
and acceptance thereof by the vendee as the thing 
bargained for, confers upon the vendee an insurable 
interest. 

Sparkes v. Marshall^ 2 Bing. N. C. 761. 

There may be a complete contract, so as to pass 
the property in the goods from the buyer to the 
seller, although the price has not been definitely 
agreed on between them. 

Joyce V. Swann, 17 C. B., N. S. 84. 



THE RISK. 

Commencement and Duration. 

187. " Beginning the adventure upon the said 
goods and merchandises from the loading thereof 
on board the said ship." 
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On Board. 

188. In general the risk does not commence 
until the goods are on board, and continues while 

they are on board. 

[Note. — Emerigon says the risk commences as soon as the 
goods are loaded on board ; or in boats for the purpose of 
being conveyed to the ship.— Vol. ii. p. 49. This appears 
to be the general law. See Pelly v. Royal Exch. Ass. Co., 
1 Burr, at p. 349.] 

TranssMpmefit. 

(1) The ship being disabled, goods transferred 

to another ship are covered in the substi- 
tuted ship. 

Marshall Ins., by Shee, 195. 

(2) There being an agreement in the pohcy that 

the goods may be unloaded and re-shipped, 
they are covered if put on board lighters 
or a store ship, when such a course is jus- 
tified by usage. 

Tierney v. Etherington, cited 1 Burr. 348. 

Port of Loading. 

189. The naming of the port of loading is not, 
as a rule, a warranty that the goods shall be loaded 
there ; to make it so there must be words to that 
effect in the policy. 

[Note. — Mr. Phillips says, that in the absence of words of 
warranty in the policy, "the specification of the terminus 
a quo is to be taken as mere recital, description, or intention, 
or expectation, being at' most an implied representation of the 
loading." -Vol. i. p. 526, s. 939.] 

The wbrds " port or ports of loading" mean, not 
merely those places which are technically called 
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ports, but all places to which ships may be accus- 
tomed to resort for the purpose of taking in cargo. 
Lush, J., in Harrower v. Hutchinson, L. R., 4 Q. B. 534. 

" From the Loading." 
190. A policy upon goods " from the loading 
thereof," either at a particular place or in blank 
upon a voyage from one place to another, attaches 
upon goods actually put on board at the terminus h 
quo, but not upon goods previously on board, unless 
such an intention can be gathered from the terms 
of the policy. 

Robertson v. French, 4 East, 130 ; Spitta v. Woodman, 2 
Taunt. 416; Gladstone v. Clay, 1 M. & S. 418; Mellish v. 
Allnutt, 2 M. & S. 106 ; Horneyer v. Lushington, 15 East, 
46; Langhorn v. Hardy, 4 Taunt. 630 ; Rickman v. Carstairs, 
5 B. & Ad. 651 ; Graves v. Mar. Ins. Co., 2 Gaines, N. Y. 
339; Scriba v. Jns. Co. of North America, 2 Wash. C. C. 
107; Carr Sf Josling v. Montefiore, 33 L. J., Q. B. 256. See 
Bell V. Hobson, 16 East, 240 (followed in Joyce- v. Realm Ins. 
Co., L. K., 7 Q. B. 580), where the court found words in the 
policies taking them out of the strict rule. 

[Note. — See the meaning of "from the loading" discussed 
in Jones v. Neptune Mar. Ins. Co., L. R., 7 Q. B. 702. The 
policy there was peculiar, the subject-matter being chartered 
freight.] 

A statement on the face of the policy that it is 
in continuation of previous policies upon the same 
goods may be taken to be conclusive evidence of 
the intention of the parties to cover goods previously 
loaded. 

Lord EUenborough in Spitta v. Woodman, 2 Taunt. 416. 

An unloading and reloading at the port named 
will cause the policy to attach. 

Nonnen v. Reid, and Nonnen v. Kettlewell, 16 East, 176; 
Carr Sf Josling v. Montefiore, 33 L. J., Q. B. 57; Id. 256; 
5 B. & S. 408, 

C. F 
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Merely hoisting without landing is insufficient. 
Murray v. Columbian Ins. Co., 1 1 Johns. 302 ; Ph. s. 939.' 

The policy being upon goods loaded at a wharf, 
the risk usually commences with the responsibility 
of the owner and master, and when that of the 
wharfinger ceases. 

Corban v. Downe, 5 Esp. 41 ; Ph. s. 940. 

" From a Port." 

191. A policy on goods "from a certain port" 
covers goods put on board at an outport in the 
vicinity of that named where it is usual to take on 
board goods of a like description. 

Rickman v. Carstairs, 5 B. & Ad. 651 ; Moxon v. Atkins, 
3 Camp. 200; M' Cargo v. Merchants' Ins. Co., 10 Rob. La. 
334; Delonguemere v. N. Y. Firemen's Ins. Co., 10 Johns. 
N. Y. 119 (open roadsteads). 

The risk under such a policy commences from 
the time of sailing. 

Pothier, Ins. art. 63 ; Thellusson v. Fergusson, Doug. 360 ; 
Audley V. Duff, 2 Bos. & P. Ill; Sellar v. M' Vicar, 1 B. & 
P., N. R. 23. 

A vessel has sailed the moment she is unmoored 

and got under way in complete preparation for the 

voyage, with the purpose of proceeding to sea 

without further delay at the port of departure. 

Bondv. Nutt, Cowp. 601; Thellusson y. Fergusson, 1 Doug. 
361; Phillips, 8. 772. 

" At and from." 

192. A policy on goods "at and from" a foreign 
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port covers only homeward cargo which is on board ; 

Hellish V. Allnutt, 2 M. & S. 106 ; Smith v. Mobile Ins. 
Co., 30 Ala. N. Y. 167; Mobile Ins. Co. v. McMillan, 31 ibid. 
711; 

and while the ship is preparing for the voyage. 

Marsh, on Ins. by Shee, 206; Williamson v. Innes, 8 Bing. 
81. Am. 364, n. 4; Gardner v. Columbian Ins. Co. of Alex- 
andria, 2 Cranch, C. C. 473. As to the meaning of " at and 
from" see " Ship ;" Houghton v. Empire Mar. Ins. Co., L. E., 
1 Ex. 206. 



If a policy describe a voyage at and from a place 

which is the head of a port, it will not cover a 

voyage at and from a distinct place which is a 

member of the same port. 

Payne v. Hutchinson, 2 Taunt. 405 n. See also Constable 
V. Noble, 2 Taunt. 402. 

A policy on goods at and from a particular island 
or country covers both outward and homeward 
cargo lost in passing from port to port of such 
island or country. 

Cruikshanh v. Janson, 2 Taunt. 301 ; Camden v. Cowley, 
1 W. Bl. 417; Forbes v. Aspinall, 13 East, 323; Warre v. 
Miller, 4 B. & Cr. 538 ; Hickman v. Carstairs, 5 B. & Ad. 
651. 

[Note. — The clause : " Outward cargo to be considered 
homeward interest twenty-four hours after arrival at first port 
or place of trade" covers only such cargo as is on board at the 
time of loss after arrival at the port, the valuation being taken 
as a datum for calculating the partial loss. 

Tobin V. Harford, 13 C. B., N. S. 791; 32 L. J., C. P. 134; 
34 L. J., C. P. 37.] 



The Voyage. 

193. A policy on goods laden on board a vessel 

f2 
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for a certain voyage applies to the pending or first 

passage or trip. 

Ph. s. 448 ; Courtnay v. Miss. Fire and Mar. Ins. Co., 1^ 
La. 233. 

Termination. 

194. The risk continues upon the goods and 
merchandizes, " until the same be discharged and 
safely landed" at the port of destination ; 

Until the insured voyage is abandoned ; 

Blackenhagen v. London Ass. Co., 1 Campb. 454 (a) ; 
Richardson v. Marine Fire and M. Ins. Co., 6 Mass. 102 (see 
pp. 117 and 121); 

or it is intercepted and broken up, although by a 
peril not insured against ; 

Roux V. Salvador, 3 Bing. N. C. 266; Speyer v. N. Y. 
Ins. Co., 3 Johns. N. Y. 88; 

or put an end to by deviation. 

See " Deviation" (post). 

The risk may be terminated at any period of the 
voyage, either by subsequent arrangement of the 
parties, or in accordance with prior stipulation in 
the policy. 

Am. 4th ed. 377; lonides v. Harford, 29 L. J., Ex. 36. 



(a) See this case and the question of abandonment of royage 
discussed in Brown v. Vigne, 12 East, 283. 
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Port of Discharge. 

195. The " port of discharge" in the ordinary 
policy is the port of the actual discharge of the 
cargo. 

Moffat V. Ward, 4 Doug. 31 n.; Shapley v. Tappan, 9 
Mass. 20. See Brown v. Vigne, 12 East, 283, which decided 
that where the port of discharge was in the hands of the 
enemy, and the captain went to a neighbouring port with the 
intention of discharging there if the market was favourable, 
but not relinquishing the original design, a loss occurring at 
the neighbouring port was covered by the policy. 

The " last port of discharge on the outward 
voyage," can only be determined on the particular 
facts of each case. 

Richardson v. London Ass. Co., 4 Camp. 94; Oliverson v. 
Brightman, 8 Q. B. 781; 15 L. J., Q. B. 274; Tierney v. 
Etherington, cited 1 Burr. 348, 349. 

See, on the construction of several policies, Phillips, cap. xi. 
sect. 2. 

" Safely Landed." 

196. The goods are safely landed when delivered 
on shore at the ordinary wharves and quays or cus- 
tomary landing places, within the limits of the port 
of discharge, even though in a damaged state. 

Gatcliffe V. Bourne, 4 Bing. N. C. 3 14 ; Bourne v. Gatcliffe, 
3 M. & Gr. 643; 7 M. & Gr. 853; Grade v. Marine Ins. Co., 
8 Cranch, 75; Code de Coram, arts. 328, 341. 

They must be landed within a reasonable time 
after arrival. 

Am. 4th ed. 370; Parkinson v. Collier, 2 Park, Ins. 653; 
1 Marsh. Ins. 255. 

rNoTE.— The underwriter is bound to know the nature of 
the trade with reference to which he undertakes risks. JVoble 
V. Kennoway, 2 Doug. 510 ; Vallance v. Dewar, 1 Camp. 503 ; 
Ougier v. Jennings, id. 505 ; Stewart v. Bell, 5 B. & Aid. 238.] 
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Where it is usual at the port of discharge to land 
goods by boats, the insurance, without express 
words, extends to the boats. 

Rucker V. London Ass. Co., 2 B. & P. 432, nn.; Hurry v. 
R. Ex. Ass. Co., 2 B. & P. 430 ; Matthie v. Potts, 3 B. & P. 
23; Coggeshall v. American Ins. Co., 3 Wend. N. Y. 283; 
Stewart v. Bell, 5 B. & Aid. 238 ; Wadsworth v. Pacific Ins. 
Co., 4 Wendell's Rep. 38 ; Oscar v. Louisiana Ins. Co., 5 
Martin, N. S. 386 ; Parsons v. Mass. Fire and Mar. Ins. Co., 
6 Mass. 197. 

This benefit may be lost by the interference of 
the assured. 

Sparrow v. Carruthers, 2 Str. 1236; Strong v. Natally, 1 
B. & P., N. R. 16. 

Cargo is *' landed" immediately it is put on land 
at the particular port intended by the parties, 
although it does not reach the hands of the con- 
signees. 

Brown v. Carstairs, 3 Camp. 161 ; Barrass v. London Ass. 
Co., 1 Marsh. Ins. 266. 

Exception. — If landed justifiably for a temporary 
purpose, or under such circumstances as to be pro- 
tected by the usage of trade, the underwriter is not 
discharged. 

Pelly V. Royal Exchange Ass. Co., 1 Burr. 341. But see 
Harrison v. Ellis, 7 E. & B. 465; 26 L. J., Q. B. 239; Tierney 
V. Etherington, cited 1 Burr. 348, 349. 

Goods being transshipped necessarily or in pur- 
suance of leave given by the policy, the policy 
continues to attach until the goods are discharged 
from the substituted ship. 

Plantamour v. Staples, 1 Marsh. Ins. 164; Oliverson v. 
Brightman, 7 Q. B. 781; Bold v. Rotherham, 8 Q. B. 797; 
15 L. J., Q. B. 279; De Cuadra t. Swann, 16 C. B., N. S. 
772. 

[Note.— But if they are unnecessarily unshipped so as to 
change the risk the underwriter is released.] 
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Goods being insured for twenty-four hours after 
being safely landed, the risk terminates on each 
parcel at the end of twenty-four hours after it is 
landed. 

Phillips, sect. 972 (who holds to this doctrine even though 
the insurance be entire, in opposition to Gardner v. Smith, 1 
Johns. Cas. N. Y. 141) ; Mansur v. New Eng. Ins. Co., 12 
Gray, Mass. 520. 

Suspension and Revival. 

197. The risk being suspended, it depends upon 
the construction of the policy whether it can revive. 

Where the policy is for one entire voyage the 
risk once suspended cannot revive. 

Pelly V. Royal Ex. Ass. Co., 1 Burr. 341; Ellery v. New 
Eng. Ins. Co., 8 Pick. Mass. 14; Marten v. Salem Mar. Ins. 
Co., 2 (Tyng's) Mass. 420. 



LOSS. 

Total — Absolute. 

198. An absolute total loss occurs where by 
the happening of the perils insured against the 
goods — 

(1) Go to the bottom of the sea.. 

(2) Are taken out of the possession and control 

of the assured, so as to leave no reasonable 

hope of recovery. 

Cologan v. London Ass. Co., 5 M. & S. 447; 
Dyson v. Rowcroft, 3 B. & P. 374; Bondrett v. 
Hentigg, Holt, N. P. 149. 

(3) Are in such a condition that they cannot be 
carried on and are thrown overboard. 
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(4) Are in a state of progressive decay, so that 
if sent on, their species would disappear 
before arrival and are sold. 

Roux V. Salvador, 3 Bing. N. S. 266. 

German Law. — Art. 258 of the General Mercantile Law 
thus defines a total loss : — When the vessel or the goods 
have been destroyed, or when they have been with- 
drawn from the assured without hope of their recovery, 
particularly when they have been irrevocably sunk or 
have been so damaged as to lose their original pro- 
perties, or have been declared good prize. 

No degree of damage, however great, can amount 
to an absolute total loss on goods warranted free 
of average if they arrive in specie at their port 
of destination. 

Navone v. Haddon, 9 C. B. 30 ; M'Andrews v. Vaughan, 
1 Park, Ins. 185; Glenniex. Land. Ass. Co., 2 M. & S. 371; 
Mason v. Skurray, 1 Park, Ins., by Hildyard, 253 ; 1 Marsh. 
Ins. 218, 219. 

[Note. — High authority favours the doctrine that if the 
goods, although arriving in specie, are worth nothing, they are 
an absolute total loss. See Lord Ellenborough, 5 M. & S. at 
p. 455 ; Benecke (Pr. of Indem.) 379]. 

Amekican Law. — See the Gh-eat Western Ins. Co. v. 
Fogarty {U. S. Sup. C), 30 L. T. Rep., N. S. 613, 
and cases cited in the judgment. 

Capture. 

199. Loss of goods by capture is total if fol- 
lowed by confiscation or unpreventible sale, without 
restitution before action brought. 

Mullett-7. Shedden, 13 East, 304; Mellish t. Andrews, 15 
East, 13; Stringer v. English and Scottish Mar. Ins. Co. 
L. R., 4 Q. B. 676; L. R., 5 Q. B. 599. 

[Note. — In the last case the sale might have been prevented 
by giving security, but the court thought that a prudent owner, 
uninsured, would not have given it, and held the loss by sale 
total.] 
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Jettison. 

200. Where goods are thrown overboard in 
jettison the claim of the assured against the under- 
writers rests upon the same grounds as if the goods 
had been lost by the immediate operation of the 
peril on account of which the jettison is made, and 
without the intervention of any act of the master 
and crew. 

The claim may be made direct against the under- 
writers without reference to the adjustment of the 
general average. 

Dickinson v. Jardine, L. R., 3 C. P. 639 ; 1 Emerigon, 659, 
670; Lord y. Neptune Ins. Co., 10 Gray, Mass. 109; Phillips, 
sect. 1609. 



Sale. 
201. The goods being sold in direct consequence 
of the perils insured against, under circumstances 
rendering the sale binding upon the underwriters, 
and the proceeds having been received by the 
assured, there is an absolute total loss. 

Phillips, sect. 1497; Roux v. Salvador, 3 Bing. N. C. 266. 

If by the fault of the assured he does not receive 
the proceeds, he becomes chargeable with them in 
an adjustment of the loss, and cannot recover the 
total loss against the underwriters. 

Lord Abinger, C. B,, in Roux v. Salvador (sup.). 

Where the cargo is sold in consequence of the 
action of the perils insured against in breaking up 
the voyage, the claim for a total loss is not defeated 
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by the supercargo investing the proceeds for the 
purpose of remittance and not as a new commercial 
adventure merely for profit. 

Phillips, s, 1628; Pacific Ins. Co. v. Catlett, 4 Wend. N. Y. 
75; Catlett v. Pacific Ins. Co., Id. 561. 



Total — Constructive. 

Definition. 

202. There is a constructive total loss of goods 
by abandonment — 

( 1) When subsisting in specie they are so damaged 

and spoiled that they cannot be carried on 
so as to arrive in merchantable condition ; 

(2) When the charges for salvage* are so high 
that the cost of restoring or recovering them 
would exceed their market value when such 
cost had been incurred; and 

(3) When the assured is deprived of the free 

disposal of them under circumstances which 

render their restitution uncertain, 

Shee's Marshall, p. 452, and cases cited under several 
sub-headings {post). 

The doctrine of constructive total loss of the 
whole cargo is not applicable to a loss at the port 
of final destination. 

Phillips, s. 1612. 

Arrest, Restraint or Detention. 

203. Arrest, restraint or detention gives a right 
to abandon perishable cargo, or other subject-matter 
if its probable duration will cause a loss, or de- 
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prive the owner of possession for an unreasonable 

period. 

Rodoconachi v. Elliott, L. R., 8 C. P. 649; Hamilton v. 
Mendes, 2 Burr. 1199; Botch v. Edie, 6 T. R. 413; Cologan 
V. Z. ^ss. Co., 5 M. & S. 447. 

The detention of a cargo on board ship in a neutral 
port in consequence of the impossibility or danger 
of entering the port of destination, cannot create a 
total loss within the meaning of a policy insuring 
against arrest and detention of princes. 

Hadkinson v. Robinson, 3 Bos. & P. 388; Blackenhagen 
V. Lond. Ass. Co., 1 Camp. 454; Barker v. Blakes, 9 East, 
283; Lubbock v. Rowcroft, 5 Esp. 50; Parkin v. Ttinno, 11 
East, 22; Forster V. Christie, 11 East, 205. See Geipel y. 
Smith, L. E., 7 Q. B. 404. 

Barratry. 

204. Barratry, whereby the goods come into the 
hands of strangers, becomes a total loss by abandon- 
ment, though the goods ultimately reach their des- 
tination. 

Dixon V. Reid, 1 D. & E. 207; 5 B. & A. 597. 

Capture. 

205. Capture gives the right of abandoning im- 
mediately, and this right subsists so long as the pro- 
perty is detained by the captors or their government. 

Dean v. Hornby, 3 Ell. &B1. 180; M' Andrews r. Vaughan, 
1 Park, 185; Dorr v. Union Ins. Co., 8 Mass. 494; Rhine- 
lander V. Ins. Co. of Penn., 4 Cranch, 28; Bordes v. Hallett, 
1 Caines, N. Y. 444. 

The technical total loss is gone on the decree of 
acquittal and for restoration of the property; unless 
by reason of hindrance arising from the capture 
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the prosecution of the adventure is prevented, or 
the damage caused by or the hens arising from perils 
insured against justify the assured in refusing to 
take possession. 

Lozano v. Janson, 2 Ell. & Ell. 160; Adams v. Delaware 
Ins. Co., 3 Binn. Penn. 287; Marshall v. Delaware Ins. Co., 
4 Cranch, 202; 2 Wash. C. C. 54. 

Restitution being probable, even after confisca- 
tion of the goods themselves or their proceeds, the 
assured cannot recover without notice of abandon- 
ment. 

Tunno v. Edwards, 12 East, 487; Goldsmid v. Gillies, 4 
Taunt. 803. 

Goods being recaptured after notice of abandon- 
ment not accepted, and arriving at their destina- 
tion before action brought, damaged so as to be 
a partial loss only, the assured is not entitled to 
recover a total loss. 

Patterson v. Ritchie, 4 M. & S. 393. 

An abandonment on capture being delayed in 
order to derive advantage from a high market or 
made subsequently on peace being arranged and 
prices falling is of no effect. 

Livermore v. Newhuryport Mar. Ins. Co., 1 Mass. 264. 

Damage. 

206. Where the goods are so damaged by the 
perils insured against that they cannot be forwarded 
to the port of destination so as to arrive in a mer- 
chantable condition, the assured may abandon. 

Gernon v. R. Ex. Ass. Co., Holt, 49; 6 Taunt. 381; Hud- 
son V. Harrison, 3 Brod. & B. 97; 6 J. B. Moore, 288; Reimer 
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V. Ringrose, 6 Exch. 263; Rosetto v. Gurney, 11 C. B, 176; 
Parry v. Aberdein, 9 B. 85 C. 411; Hugg v. Augusta Ins. 
Co., 7 How. U. S. R. 595; Williams v. Kennebec Ins. Co., 
31 Maine R. 455. 

If a damaged cargo can be sent on to its destina- 
tion so as to arrive in specie at an expense less than 
its market value when there, there is only a par- 
ticular average loss. 

Rosetto V. Gurney, 11 C. B. 176. 

[Note. — In estimating the value of the cargo it is necessary 
to take into account — (1) the cost of unshipping it ; (2) of dry- 
ing and warehousing it ; (3) of transshipping it ; (4) the in- 
creased cost of sending it on, if any; and (5) the amount of 
salvage allowed in proportion to the value of the cargo saved. 

Rosetto V. Gurney (sup.) ; Farnworth v. Hyde, 34 L. J., 
C. P. 207.] 

If the cargo or some remnant of it, being 
shipped in bulk, survive the operation of the perils, 
or outstanding claims against third parties have 
accrued on account of it, the' assured must abandon 
to claim for a total loss. 

Roux V. Salvador, 3 Bing., N. C. 266; Tunno v. Edwards, 
12 East, 488. See Fleming v. Smith, 1 H. of L. C. 513. 

Semble, there may he a constructive total loss of part of an 
entire cargo if consisting of articles capable of distinct valua- 
tion. See Cator v. Great Western Ins. Co. of New York, 
L. R., 8 C. P. 552. 

After any considerable portion of the goods in- 
sured arrives at a port of final destination so as to 
be landed, being of any value as goods of the kind 
for which they were shipped, the assured cannot 
abandon and recover for a total loss which oc- 
curred previously to arrival. 

Eoux V. Salvador, 3 Bing. N. C. 266 ; Glennie v. Royal 
Ex. Ass. Co., 2 M. & S. 371; Seton v. Delaware Ins. Co., 2 
Wash. C. C. 175. See 4 Binn. Penn. 506. 
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American Law. — Even though less than half the goods 
are landed. 

Forbes v. Manufacturer's Ins. Co., 1 Gray Mass. 
371. 

French Law. — The right to abandon is limited to cases 
in which the loss or deterioration (a) amounts to 
three-fourths of the value of the goods. 



Free of Average. 
207. There cannot be a constructive total loss 
by sea damage of goods warranted free of par- 
ticular average. 

Thompson v. Roy. Exch. Ass. Co., 16 East, 214; Hedberg 
V. Pearson, 7 Taunt. 153; Navone v. Haddon, 9 C. B. 30; 
Ralli V. Janson, 6 E. & B. 482; 25 L. J., Q. B. 300. See 
Cator V. Great Western Ins. Co. of New York (sup.) 

Fkench Law. — The clause free of average discharges the 
underwriters from all liabilities for average losses, 
whether general or particular, except in those cases 
which give a right of abandonment ; and in such 
cases the assured may choose whether he will abandon, 
or proceed for an average loss. 

Boulay-Paty, Comment, on Emerigon, c. xii. s. 46, 
vol. 2, p. 19; Code de Comm. art. 409. 



Loss of Voyage. 

208. Where a voyage is broken up the assured 
may abandon. 

Manning v. Newnham, 3 Doug. 130; Wilson v. Roy. Ex. 
Ass. Co., 2 Camp. 623, 625. 

Loss of the voyage for a season, the goods being 
in safety, and not perishable, or being perishable 



(a) Loss relates to quantity, deterioration to quality (Pai'des. 
Droit Comm. No. 845, p. 401). 
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but not in danger of being spoiled by the delay, 
is no ground of abandonment. 

Anderson v. Wallis, 2 M. & S. 240 ; Hunt v. Royal Ex. 
Ass. Co., M. & S. 47 ; 2 Parsons on Mar. Ins. 151. 



Ship — Inability to carry Cargo. 

209. When the ship becomes innavigable, and 
the goods cannot be carried on by another ship, or, 
only at a cost greater than their saleable value on 
arrival, the assured may abandon. 

Navone v. Haddon, 9 C. B. 30 ; Hudson v. Harrison, 3 B. 
& B. 97; Manning Y. Newnham, 3 Dougl. 130; Wilson v. 
Hoyal Ex. Ass. Co., 2 Camp. 622. See Currie v. Bombay 
Native Ins. Co., L. R., 3 P. C. 72 ; Lawrence v. New Bed- 
ford Com. Ins. Co., 2 Stor. 471 ; Willard v. Miller's Ins. 
Co., 24 Mo. 561. 

Sale. 

210. If by reason of the direct operation of the 
perils insured against goods are sold under circum- 
stances making the sale binding upon the under- 
writers, but the proceeds are still outstanding with- 
out any default of the assured, he may abandon 
and claim a total loss. 

See Phillips, sect. 1497; Mitchell v. Edie, 1 Term Rep. 608. 

[Note. — A justifiable sale is generally speaking a total loss 
and the assured is chargeable for the proceeds. Whether the 
loss is partial or total the adjustment and payment are pre- 
cisely the same.] 

Submersion. 

211. Submersion of the cargo gives a right to 
abandon, and notice should be given while the 
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submersion continues, otherwise the loss may cease 
to be total. 

Anderson v. R. Ex Ass. Co., 7 East, 38. 

Loss OF Part. 

212. So long as the risk continues an absolute 
total loss may occur of part of a cargo, remaining 
on board after the other part has been discharged. 

A general insurance on several separate articles, 

wholly distinct in their nature, gives the assured a 

right to recover for a total loss of part. 

DuffY. M'Kenzie, 3 C. B., N. S. 16 ; 26 L. J., C. P. 313 ; 
Wilkinson v. Hyde, 3 C. B., N. S. 30; 27 L. J., C. P. 116. 

American Law. — See Vandenheuvel \. United Ins. Co., 
1 Johns. N. Y. 406, and cases passim. 

Cargo being shipped in separate packages, each 
package appearing by the terms of the policy to be 
separately valued and insured, or the loss being 
capable of adjustment on each package, there may 
be a total loss of separate packages. 

Hills V. London Ass. Co., 5 M. & W. (Lord Abinger), pp. 
569, 576. See Cator v. G. W. Ins. Co. of N. Y., L. R., 8 
C. P. 552. 

[Note. — A policy not complying with the foregoing rule 
cannot be varied by a subsequent declaration. 

Ellis V. Entwistle, 2 H. & N. 549; 27 L. J., Exch. 105.] 

Where an insurance free of average is made 
upon goods of the same species, shipped in bulk, or 
in packages without any provision in the policy 
indicating that a loss is to be adjusted on the diffe- 
rent packages separately, the assured cannot recover 
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for a total loss on account of the destruction of a 
part of the insured shipment. 

See 2 Ph. pp. 441, 442 ; Ralli v. Janson, 6 E. & B. 422 ; 
25 L. J., Q. B. 300, which is discussed in Cator v. Great 
Western Ins. Co. of New York, L. R., 8 C. P. 552. 



Depreciation. 

213. A policy against sea damage does not 
cover loss by depreciation on sale of a sound portion 
by reason of the residue having received damage. 

Cator V. Great Western Jns. Co. of New York, L. R., 
8 C. P. 552. 

Leakage and Breakage. 

214. The insurer is not liable for the ordinary 
and inevitable amount of leakage and breakage of 
goods by their nature subject thereto. 

1 Parsons, Mar. Ins. 540. 

He is liable for leakage and breakage by perils 
of the sea although the stowage be not deranged. 

Crofts V. Marshall, 7 C. & P. 597 (overriding the ancient 
custom prevailing at Lloyds). 



[Note. — Whenever a loss for leakage caused hy sea perils 
is claimed, the ordinary leakage to which the article would have 
been subject without such an event, ought to be deducted. 

Phillips' Ben. 443.] 

French Law.— Losses of this nature must be provided 
against in the policy, or the underwriters will not be 
liable unless the assured was ignorant of the nature 
of the cargo when the policy was signed. 

Code de Comm. s. 355. 

C. G 
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What is ordinary and what extraordinary leakage 
depends upon the nature of the article and the length 
of the voyage. 

2 Valin, 83, liv. 3, tit. 6, art. 31. 



Adjustment. 
Under valued Policies. 

215. The words of the poHcy are — "The saicl 
goods and merchandises, &c. for so much as con^ 
cerns the assured by agreement between the assured 
9,nd. 0,ssurers to this policy are and shaU be valued 
at£ 

The valuation is conclusive in the absence of 
fraud. To recover, the assured has only to prove 
that the goods were on board. 

Levns v. Bucket^ 2 Burr. 1169; 2 Valin, 115; 2 Emerig. 
659. 

Under open Policies. 

The value is adjusted by taking the invoice price 

at the loading port, together with the shipping 

charges and cost of insurance. 

Usher v. Noble, 12 East, 639; Forbes v. Aspinall, 13 East, 
326, 327. 

^iiiiKiCAir Cases. — The cases are contradictory as to 
whether the. value of the goods should be taketa to 
be their pripie cost, their invoice price, or their actual 
market value at the commencement of the risk. 

See 1 Parsons, Mar. Ins. 246. 

The practice, however, is almost universal of taking 
the invoice price as the measure of indemnity. 

Idem, 249. 
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Where the invoice is in foreign currency, the 
rate of exchange, when the risk attaches, is the basis 
of value, 

[N0TB.-.-TIUS appears to he settled law notwithstandiog 
Thellusson v. Bewick, 1 Esp. 77. See Parsons, Mar. Ins. 
249, 250.} 



When goods have been bartered for other goods, 
the original cost of the goods given in exchange, 
together with the charges and the premium for the 
homeward voyage, is the basis of value. 
Ben. Ins. 128. 

French Law. — On insurances on homeward hound car- 
goes from countries where commerce is carried on only 
by harter, the value of the returns is estimated as 
equal to the goods given in exchange, adding the 
charges of transport. 

Ord. de la Mar. tit. Ass. art. 65; Co. de Com. art. 
340. 



Charges on the outward bound voyage, which 
are incurred merely for the purpose of the home- 
ward bound cargo, ought to be considered as part 
of the prime cost of the latter. 
Ben. Ins. 129. 



Goods which are either of the proprietor's own 
manufacture, or have been brought from distant 
places to the port of shipment, where there is no 
regular sale for them, merely for the purpose of 

g2 
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being forwarded from thence, must not be valued 
according to the price for which they might be sold 
at the place of loading; but their value at the place 
from whence they came, together with the expenses, 
must be the basis of the value'to the insured. 
Ben. Ins. 129. 

[See " General Average " and " Particular Average," post.^ 
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(Concealment antr Representation. 



Concealment. 
Definition. 

216. Where, in reference to a negotiation for 
insurance, one party suppresses or neglects to 
communicate to the other a material fact which, if 
communicated, would tend directly to prevent the 
other from entering into the contract, or induce 
him to demand terms more favourable to himself, 
and which is known, or presumed to be so, to the 
party not disclosing it, and is not known, or pre-: 
sumed to be so, to the other. 

Am. 4th edit. 509; Phillips, b. 531; Carter v. Boehm, 3 
Burr. 1906; Elton v. Larkins, 5 C. & P. 385; lonides v. 
Pender, 30 L. T. Eep., N. S. 547. 

[Note. — It is immaterial that the circumstances concealed 
prove actually not to affect the risk. Phillips, s. 532; Arn. 4th 
edit. 512. 

It is also immaterial that they were once known to the 
underwriter, unless it can be proved that they were present 
to his mind when he executed the policy. Bates v. Hewitt, 
L. Rep., 2 Q. B. 595.] 

Scope of the Doctrine. 

217. Though the assured is not bound to disclose 
everything which might influence the mind of an 
underwriter, he is bound to disclose all those facts 
which a rational insurer, governing himself by the 
principles and calculations commonly applied to 
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policies and risks, would regard as bearing on those 
risks. 

lonides v. Pender, 30 L. T. Rep., N. S. 547. 

A slip being in practice the complete and final 
contract between the parties to a policy binding 
upon them in honour and good faith, although not 
legally enforceable^ there is no obligation on the 
assured to communicate to the underwriters a 
material fact which comes to his knowledge after 
the initialing of the slip and before the issuing of 
the policy. 

Lishman v. Northern Maritime Ins. Co., L. R., 8 C. P. 216; 
CdiT/ V. Pafton, L. R., 7 Q. B. S04. 

218. A policy may be avoided by concealment 
by the principals and through the intervention of 
agents, ex. gr. : — 

£y the Underwriter. 
Where an underwriter Subscribes a policy know- 
ing that the ship has arrived safe. The pre- 
mium may be recovered back. 

Arn. 4th edit fill, n. 1. 

By the Assured. 

Where a principal having knowledge of a mate- 
rial fact insures through an agent to whom 
he does not communicate it. 

2 Valin, liy, 3, t. 6, art. 40, p. 95 ; Am. 4th edit. 509. 
510. 

Where an agent has knowledge of a material 
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fact which it was his duty to communicatG, 
the principal insurer being in ignoranfce. 

Praud/oot v. Montefiore, L. Rep., 2 Q. B. 511; Gladstone 
V. King, 1 M, 8s S. 35; Fitzherbert v. Mather, 1 T. R. 12. 

If an agent, in ignofance of a loss, effect insu- 
rance for his principal, who knew of the loss, but 
not in time to communicate with his agent before 
the execution of the policy, it is valid. 

Arn. 4tli edit. 510. 

The utmost degree of reasonable diligence should 
be used in communicating knowledge acquired after 
the order to insure has been given. 

Am. 4th edit. 527; Ph. s. 561. 

If the assured purposely and fraudulently neglects 
to learn material facts there is a concealment. 

Ph. s. 548. 

Issuing a policy with knowledge that there was 
an innocent concealment by the assured before the 
slip was initialed, will, if it affect the mind of the 
assured and induce him to believe the contract still 
subsisting, throw the onus of proving that such 
belief was not justified upon the underwriters. 

Morrison x. Universal Mar. Ins. Co., L. R., 8 Ex. 40; Ibid. 197. 

Matters necessary to be communicated. 
219. The actual port of loading: 

Hodgson v. Richardson, 1 W. Bl. 463; Harrower v. Hutch- 
inson, L. Rep., 4 Q. B. 523; 5 Id. 584; 

the employment of the ship in service of peculiar 

danger : 
1 Emerig. 172; 2 Valin, ILv. 3, tit. 6, art. 49, pp. 127, 128; 
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the happening of an accident likely to result in 
damage : 

Gladstone v. King, 1 M. & S. 35; Proudfoot v, Monte- 
Jiore, L. Rep., 2 Q. B. 511 ; 

and an excessive valuation of profits on goods: 

lonides v. Pender, 30 L. T. Rep., N. S. 547; Catron v. Tenn. 
Ins. Co., 6 Humph. 176; 

should be communicated. 



If a violent storm has prevailed at a foreign 
sailing port at a time when the ship sailed, the 
fact should be communicated to the underwriter. 
Arn. 525-6 (n. 1). 



Matters not necessary to he communicated^ 

220. The general usages of trade. 
The general and established restrictions imposed 
on trade by municipal laws. 

[Note. — In order to render it unnecessary to communicate 
the effect of foreign municipal law on the adventure, there must 
be a clear inference of knowledge from its notoriety.] 

A state of war. 

Facts of public notoriety; or where they are 
matters of inference and the materials for informing 
the judgment of the underwriter are common to 
both parties. 

Bates V. Hewitt, L. R., 2 Q. B., 605, per Cockburn, C. J. 

[Note. — The refusal of the shipowner to submit his Vessel 
classed A 1 at Lloyds to the halftime survey, in accordance 
with Lloyds' rules, need not be communicated to the under- 
writer who is a subscriber at Lloyds. Gandy v. Adelaide 
Ins i Co., L. R., 6 Q. B. 746. In this case the underwriter 
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might have seen from his own book that the period for the 
halftime survey was past, and the letters H. T. were not 
against the name of the ship in Lloyds' lists.] 

Information which is waived by the underwriter. 
Carter v. Boekm, 3 Burr. 1906; Phillips, s. 664. 

Unless inquired for, the previous history of the 
ship need not be stated. 

Freeland v. Glover, 7 East, 457. 



Time of Sailing. 

221. The assured is not bound to communicate 
the time of the sailing of a ship unless at the time 
of effecting the policy the ship has been so long 
on the voyage that the owner has reason to suspect 
she has met with some casualty. 

Elton V. Larkins, 5 C. & P. 385; Ratcliffe v. Sfioolbred, 1 
Marsh, on Ins. (by Shee) 359; Foleyv. Moline, 5 Taunt. 430; 
Kirby v. Smith, 1 B. & Aid. 672; Am. 4th edit. 513. 

[Note. — See also as to evidence of what constitutes a mis- 
sing ship, Littledale v. Dixon, I B. & P., N. R. 151; Elkin v, 
Jansen, 13 M. & W. 655; Richards v. Murdoch, 10 B. & Cr. 
527.] 

If there be not merely concealment, but positive 
or virtual misrepresentation of the time of the ship's 
sailing, that vitiates the policy where a true and full 
disclosure would have led the underwriter to infer 
that the ship was a missing ship. 

Macintosh v. Marshall, 11 M. & W. 116- 
[See " Representation," j9os<.] 
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Liability to Cdpttire, Sfc. 

222. Any circumstance within the knowledge 
of the assured, and not equally within the know- 
ledge or means of knowledge of the underwriter, 
which affects the national character of the subject 
insured, and therefore exposes it to capture or de- 
tentions must be disclosed to the underwriters. 

Mayne v. Walter, Park, Ins. 531; Am. 4th editi 521; 
Campbell v. Innes, 4 B. & Aid. 423; Phillips, s. 627. See 
Hodgson v. Mar. Ins. Co. of Alexandria, 5 Cranch, 100. 

If the underwriter knows of a foreign law likely 
to affect the subject of insurance, he should make 
inquiries of the assured. Both parties being igno- 
rant, the underwriter runs all risks. 

Cases supra, Park, Ins. 531-2. 

The private knowledge of the assured Goncerning 

the shifting regulations of foreign states, by which 

the subject assured is exposed to seizure, ought to 

be communicated. 

Blagge v. New York Ins. Co. 1 Caines, 548 ; approved in 
narrower v. Hntchinson, L. R., 5 Q. B. at p. 592. 

Illustrations. 

223. The following are facts lying peculiarly 
within the knowledge of the assured, which may 
expose the property to seizurie, and therefore ought 
to be disclosed to the underwriters: — 

That tlie projected adventure is illicit by the municipal law 
of foreign countries. 

That the interest assured is belligerent. 

That other goods by the same ship are belligerent. 

That the goods insured are contraband of war [unless they 
are insured as "lawful goods"]. 
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That the assured or other shipper has shipped goods which 
are contraband of war. 

That it is intended to viblate a blockade. 

That the property belongs to a house established ia a belli- 
gerent country. 

Phillips, s. 624. 

That the ship has sailed without convoy. 

Sawtell V. tiowdon, 5 Taunt. 35§. 

Condition and Position of the Ship. 

224. All material information, although uncer- 
tain, and amounting to rumours only (a), and 
proving ultimately to be unfounded (6), communi- 
cated to the assured with regard to the state and 
position of the ship, in the course of the voyage, 
ought to be disclosed. 

[Note.— In the case of a voyagfe policy, inatters covered by 
the warranty of seaworthiness need not, of course, be commu- 
nicated. There being no such warranty in time policies, every- 
thing material must be communicated. Am. 4th. edit. 524. 
See " Warranties; Seaworthiness," post.^ 

A material fact should be communicated although 
the source of the information of the assured is open 
to the underwriter, ex. gr,, where it is posted at 
Lloyds. 

Leigh v. Adams, 25 L. T. Eep., N. S. 566; 1 Asp. M. L. C, 147. 

[Note. — There is no rule of law which aflfects the under- 
writer with notice of whatever may be in Lloyds' lists, beyond 
those things which are matters of general knowledge, and not 
applicable to a particular ship. Morrison v. Universal Mar. 
Ins. Co., L. R., 8 Ex. 40.] 



(a) Da Costa r. Scanderet, 2 P. Wms. 169; NichoUon v. 
Power, 20 L. T. Rep., N. S. 680. 

(b) Seaman v. Fonereau, 2 Str. 1183; Lynch v. Hamilton, 
3 Taunt. 36; Lynch v. Dunsfotd, 14 East, 494. 



92 MAEINE INSURANCE. 

Representation . 
Definition. 

225. The communication of a fact, or the 

making of a statement by one party to the other 

tending to influence his estimate of the character 

and degree of risk to be insured against. 

[Note. — A representation is construed according to the fair 
and obvious import of words, and is equivalent to an express 
statement of all the inferences naturally and necessarily arising 
from it. 

Phillips, s. 550.] 

Representations are — 

(1) Affirmative and (2) Promissory. 

(1) When they assert the past or present existr 

ence of the facts to which they relate : 

(2) When they assert that the specified event 

will happen or act be performed. 
2 Duer, 657. 

If the representation is expressed in technical 
language, it may be interpreted by reference to 
usage. 

Ghaurand v. Angerstein, 1 Peake's N. P. 46. 

Misrepresentation . 
Definition. 

226. An untrue representation by one party 
which induces the other to enter into the contract. 

It may be — : 

(1) Fraudulent: of facts material or imma- 
terial. 
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(2) Innocent : (a) of material facts. 

(b) of immaterial facts in answer 
to a specific inquiry. 

Phillips, ss. 539, 540 ; Am. 4th edit. 482. 

[Note. — A specific inquiry imports that the subject matter 
of the inquiry is considered material (Phillips, s. 542).] 

A material mis-statement by the assured through 
misconstruction of his information is a misrepresen- 
tation. 

Macdowall v. Eraser, 1 Dougl. 259 ; Phillips, s. 546. 

A misrepresentation may be made on a matter 
upon which no representation at all is necessary. 
Phillips, B. 530. 

Material Facts. 

227. Material facts are those which when 
stated may reasonably be supposed to have an 
influence on the judgment of the underwriter, 
calculated to diminish the estimate of the risk 
which he otherwise would have formed. 

Ex. gr. : That a ship is new when in fact she is old. 
lonides v. Pacific E. Sr M. Ins. Co., L. R., 6 Q. B. 674. 
See Alexander v. Campbell, 1 Asp., M. A. Ca. 373; Sib- 
bald V. Hill, 2 Dow'a P. C. 263; Elinn v. Headlam, 9 B. & 
Cr. 693; Pawson v. Watson, 2 Cowp. 785. 

A statement which ceases to be material before 
the risk commences need not be verified. 
Phillips, s. 666. 

The premium being lower than would have been 
the case had no representation been made, the pre- 
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sumption is that the subject matter of the repre- 
sentation is material to the risk. 

Am. 4tlj edit. 495; ComH v. Martineau, 3 Dougl. 161; 
Bridges v. Hunter, 1 M. & S. 18 ; PhiUips, s. 659. 

Hoiu} made. 

228. A representation may be by the policy 
itself (a), by a separate writing, by a mere implica- 
tion, or by words spoken. 

Phillips, sa. 524—527; Stewart v. Morrison, Millar on Ins. 
59; 2 Duer, 721^738 ; Arn. 4th edit, 481, 

Shewing to an underwriter a letter from an 
agent containing an opinion, which proves to be 
incorrect as to a material fact, is not necessarily a 
misrepresentation. 

Anderson v. Pacific F. ^ M. Ins. Co., L. R., 7 C. P. 65. 

Binding Effect. 

229> A representation being once made in 
reference to a proposed insurance continues to be 
binding, unless it is subsequently revoked or modi- 
fied before the policy is executed. 

Edwards V, Footner, 1 Camp. 530 j Phillipg, s. 547. 

Falsijieaticm and its Consequenees. 

230. In the absence of moral fraud a substan- 
tial compliance with the terms of a representation 
is all that is required. 

De Hahn v. Hartley, 1 T. R. 343; Pawson v. Watson, 
2 Cowp. 785. 

(o) It then almost always becomes a warranty. Am. 4th ed. 
480, 481. 
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Exception. — A representation that a ship is or 
■was to sail on a particular day, must be strictly 
complied with. 

Phillips, s. 672 ; Arn. 4t]i edit. 498. 

Where it is a reasonable conclusion from all the 
circumstances that the failure to comply with the 
strict terms of the representation has not substan- 
tially altered the nature of the risk as described in 
the policy, such non-compliance will not discharge 
the underwriter's contract. 

Bize V. Fletcher, Park Ins. 203, and cited 1 Dougl. 284 ; 
Am. 4tli edit. 499. 

A false representation of a material fact neces- 
sarily preceding the commencement of the risk 
avoids the policy. 

When the policy has attached and the repre- 
sentation is falsified by a subsequent event, the 
breach discharges the assured from the time it 
occurs, but does not release him from liability , for 
antecedent losses. 

2 Duer, Ins. 696. 

A positive affirmative representation of material 
facts in respect to the future is, in effect, a stipula- 
tion that they shall be substantially as stated. 
Phillips, 8. 553 ; 2 Duer, Mar. Ins. 657. 

A non-fulfilment of such a representation will 
defeat the policy if it occurs prior to or simulta- 
neously with the commencement of the risk, or be 
a ground of forfeiture if it occurs afterwards.. 

Am. 4th edit. 486. 



96 MARINE INSURANCE. 

The breach transitory in its nature of a pro- 
missory representation does not exonerate the un- 
derwriter from subsequent losses from perils un- 
affected by such representation. 

2 Duer Ins. 697 ; Am. 4th edit. 500, 501. 

If a promissory representation is falsified by an 
act of the government, by irresistible force or un- 
avoidable accident, the validity of the contract and 
the liability of the assured are not impaired. 
2 Duer, 699. 

Expectation, Opinion and Belief. 

231. An honest statement of an expectation, 

opinion or belief, which turns out to be unfounded, 

will not affect the contract. 

Anderson v. Pacific F. and M. Ins. Co., L. R., 7 C. P. 65; 
Phillips, 8. 551 J Am. 4th edit, 487. 

A bona fide statement by the owner of goods of 
the time of the ship's sailing, which turns out un- 
true, does not avoid the policy, as it can only be 
an expression of expectation as to an event over 
which he has no control. 

Bowden v. Vapghan, 10 East, 415 ; Am. 488, 4th edit. 

But if, with the intention to deceive, an expecta- 
tion or belief is expressed of the possible truth of 
which the party expressing it knows nothing, the 
policy is void. 

Am. 486, 487, 4th edit. ; Maule, J., in Evans v. Edmunds, 
13 C. B. at p. 786. 
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Communicating Information received. 

232. A statement relating merely to informa- 
tion received from others and communicated as 
such, the person making it is not bound to any 
substantial compliance with it, but he must show 
that he repeated truthfully such information. 
Am. 4th edit. 490. 

Exception. — If the information be communicated 
by an agent to his principal, it being the duty of 
the agent to give such information, the principal 
repeating it is bound by it as by a positive repre- 
sentation. 

Arn. 4th ed. 490; Phillips, s. 564 ; Fitzherbert y. Mather, 
I T. Rep. 12; Gladstone v. King, 1 M. & S. 35. 



Knowledge of the Insurer. 

233. To relieve the assured from the conse- 
quences of a misrepresentation on the ground that 
the underwriter has the means of learning the 
truth of the facts represented, it must be shown that 
he actually did obtain the information. 

Mackintosh v. Marshall, 11 M. & W. 116 ; Bates v. Hewitt, 
L. Rep., 2 Q. B. 595. See " Matters not necessary to be com- 
municated" (ante). 

Semble, the underwriter is bound only by facts which he 
knows at the time of initialling the slip, and not by facts which 
come to his knowledge between that date and the execution of 
the policy. Gandy v. Adelaide Marine Ins. Co., L. R., 6 
Q. B. 746; 1 Asp. M. Law C. 188. 



Representation to first Underwriter. 
234. A misrepresentation made to the first of 

H 
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several underwriters may (semble, it does) affect the 
contract with all. 

Arn. 4th edit. 506 (see Ellenborough, C. J., Forester v. 
Pigou, 1 M. & S. at p. 13); Pawson v. Watson, 2 Cowp. 785; 
Brine v. Featherstone, 4 Taunt. 869; Barber v. Fletcher, 
Doug. 305; Stackpole v. Simon, Park, 8th ed. 933; Feise v. 
Parkinson, 4 Taunt. 640; Marsden v. Reid, 3 East, 572; 
Elting v. Scott, 2 Johns. 156; Ilimely v. (S'owifA Carolina Ins, 
Co., 1 Const. So. Ca. 154. 

The representation must relate only to the risk 
covered by the policy in question, and is confined 
in its operation to such policy. 

Arn. 4th ed. 506; 2 Duer, Ins. 677. 

If one name is put first on a policy as a decoy, 

and the policy is exhibited to other underwriters 

who subscribe it, it is void as against them, 

Wilson V. Ducket, 3 Burr. 1361; 2 Duer, 678, 6';9; Arn. 
4th edit. 508. 

Waiver and Revocation. 

235. A representation is waived by the under- 
writer who executes a policy inconsistent in terms 
with such representation. 

2 Duer, 658, 659; Kemble v. Browne, 1 Caines' N. Y.R. 75. 

[Note. — The inference is that the policy was executed ou 
other grounds.] 

The operation of a representation may be neu- 
tralised by the assured confessing his mistake be- 
fore the policy is executed, or stating that he will 
not hold himself bound by it, or by controlling or 
qualifying it by a subsequent statement. 

Arn. 4th edit. 499, 500. 
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liebiation anti (Ej^ange of Uogage* 

Definitions. 

236. Deviation.—Y oluni^ij departure without 
necessity — or a departure through gross ignorance 
on the part of the captain (a)— from the usual course 
of the voyage insured; or delay in commencing 
and prosecuting the voyage for purposes foreign to 
the objects of the adventure. 

Change of Voyage. — Where either before or after 
sailing the assured, or his duly authorized agent (b), 
abandons the thought of proceeding to the port 
of destination originally prescribed by the policy 
and determines to sail for another. 

Woolridge v. Boy dell, 1 Dougl. 16 a. 

Intention to deviate. 

237. A mere intention to deviate does not dis- 
charge the insurer. 

Kewly V. Ryan, 2 H. Bl. 343 ; Thelusson v. Ferqusson, 
1 Dougl. 360. ^ 

Evidence of Deviation. 

238. In all cases the question of whether there 

has been a deviation is one of fact to be decided 

according to the circumstances, subject to the 

general rules hereinafter stated. 

Elliott V. Wilson, 4 Br. P. C. 470 (authorities referred to 
in head note). 

(a) Phynn v. Roy. Exch. Co., 7 T. Eep. 505. 
{b) Tasker \. Cunningham, 1 Bligh, 87. 

h2 
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If the risk be enhanced there is a deviation. 
If the risk be altered without being enhanced 
there is a deviation. 

Ai-n. 1st edit. 342 ; 4th edit. 416 ; Phillips, s. 983 ; Company 
of African Merchants v. British and Foreign Marine Ins. Co., 
L. R., 8 Ex. 154. 

Effect of Deviation. 

239. Deviation determines the liabihty of the 
underwriter from the time of leaving the track of 
the specified voyage. 

MarshaU, Ins. 139 ; Hare v. Travis, 7 B. & C. p. 14. 

Effect of Change of Voyage. 

240. If the determination to change the voyage 

be formed before the risk attaches, the policy is 

void ah initio. If not formed until after sailing the 

underwriter is discharged from all losses which may 

occur subsequently to its being formed, although 

before the vessel reaches the dividing point of the 

two voyages. 

Woolridge v. Boydell, 1 Doug. 16a; Way v. Modigliani, 
2 T. Rep. 30. (See this latter case questioned, 1 Ph. s. 992; 
2 Ben. Des. Ass. 331 ; Arn., 4th edit. 423.) 

If the voyage is given up and another entirely 
distinct one undertaken on account of a peril not 
insured against, the risk thereupon ceases. 

1 Phillips, p. 588. 

Circumstances which justify Deviation. 

241. Deviation may be justified — 

1. By usage. 

2. By licence in the policy. 
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3. When made to save life [not property]. 

4. When forced upon the assured by vis major. 

5. When the control of the ship is taken out of 

the hands of the assured. 

6. In extraordinary emergencies to repair. 

7. When necessary, as to avoid disaster. 

8. In repelling hostile attacks. 



Observations. 
Deviation which would be justifiable under a 
policy against the perils of the sea generally, is not 
a deviation under a policy against one or some 
only of such perils. 

[Note.— There has beea some doubt whether deviation to 
avoid an excepted peril is justifiable (see the cases of O'Reilly 
V. Boyal Exch. Ass. Co., 4 Campb. 236, and O'Reilly v. 
Gonne, lb. 247). Phillips (s. 1025) is of opinion that it is. 
Arnould was of a different opinion (1st edit. 407}, but his view 
has not been adopted by his editor.] 

1. Usage must be precise, clear and well-esta- 
blished. 

Arn. 4th edit. 428 ; Bond v. Gonsales, 2 Salk. 445. See 
Pelly V. Roy. Ex. Ass. Co., 1 Burr. 341; Cormack v. Glad- 
stone, 11 East, 347; Salisbury v. Townson, Millar, Ins. 418. 

2. The licence given by the policy must be ob- 
served with the most scrupulous and literal exact- 
ness. 

Elliott V. Wilson, 4 Brown's P. C. 470. 

Liberty to "touch and stay" is construed ac- 
cording to the character of the voyage and the 
object which the parties had in view. 

Am. 4th edit. 435; Company of. African Merchants v. 
British and Foreign Marine Ins, Co., L. R., 8 Ex. 154. 
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There being a liberty to touch and stay, it is no 

deviation to trade unless by so doing the risk is 

materially varied. 

Arii.4th edit. 446, SeeRaineY. Bell, 91:13,51, 194; Urquhart 
V. Barnard, 1 Taunt. 450. 

A general liberty to touch at a port or at ports 
■without specifying them will justify touching only 
for the purposes of the voyage. 

3 Kent, Comra. 3rd edit. 315 ; Ph. s. 1007; Langhorn v. 
Allnutt, 4 Taunt. 511. 

A policy on a ship' at a port " during her stay 
and trade there," does not justify staying for pur- 
poses unconnected with trade. 

[See Cakgo, ante.] 

3. Deviation to save life is obviously justifiable 
on principles of humanity (Ph. s. 1027). Devia- 
tion to save property only is fatal (Id.). 

4. A forced interposition of an intermediate 
voyage does not discharge the underwriter if the 
specified terminus ad quern is still kept in view. 

Driscol V. Passmore, 1 Bos. & Pull. 200. 

[Note. — The force may be physical or moral, or exist in a 
state of circumstances leaving the captain no alternative (Arn. 
4th edit. 466). The breaking of bulk in a port into which 
the ship is driven will avoid the policy. Stett v. Wardell, 
2 Esp. 610.] 

6. When in consequence of disaster the vessel 
cannot safely pursue the voyage, the master is not 
only justified in quitting the course and seeking the 
most convenient and suitable port for repairs and 
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supplies, or on account of other exigencies of the 
voyage, but it is his duty to seek such port. 

Ph. s. 1018, et seq.; Motteux v. Lond. Ass. Co., 1 Atk. Ch. 
544; Pelli/ v. Roifal Ex. Ass. Co., I Burr. 341. 

But if 'the ship was inadequately fitted out in 
the first instance, departing from the voyage to 
repair the deficiency is a deviation. 

Forshaw v. Chabert, 3 B. & B. 158; Kettrell v. Wiggin, 
13 Mass. Eep. 68. 

[Note. — Sending ashore for provisions was held justifiable 
in Thomas v. Royal Ex. Ass. Co., 1 Price, 195.] 

7. The ship may go out of its course, or delay 
(1) To avoid an impending storm; (2) To escape 
from an enemy; (3) To seek for convoy; and 
(4) To gain intelUgence, ex. gr., as to a rumoured 
blockade of the port of destination. 

PhiUips, s. 1025; Am. 4th ed. p. 470. See Elliott v. 
mison, 4 Brown's P. C. 470. 

If the ship quit the course described in the policy 
from necessity, she must pursue such new voyage 
of necessity in the direct course and in the shortest 
time, otherwise the underwriter will be discharged. 

Lavatre v. Wilson, 1 Doug. 284. 

The ship being at a port contemplated by the 
parties, it is no deviation to supply a deficiency of 
provender for live stock on board if it do not delay 
the voyage or alter the risk. 

Cormack v. Gladstone, 11 East, 347. 

And if the ship be in port for a necessary pur- 
pose, it is no deviation to trade if the voyage be not 
delayed nor the risk varied. 

Maine v. Bell, 9 East, 195. 
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8. The deviation must be strictly confined to the 
purposes of self-defence. The engagement begun 
in self-defence may, however, be prosecuted to 
capture ; but if a desire be evinced to profit by 
the capture of prizes, and the direct course of the 
voyage be thus departed from, there will be a 
deviation. 

Jolly V. Walker, 2 Park, Ins. 630. See other cases Arn. 
4th edit. 459. Haven v. Holland, 2 Mason's Eep. 230. 

The Voyage. 

242. The voyage, a deviation from which dis- 
charges the underwriter, is the sailing from one 
port to another by the regular and customary track 
with all practicable safe and convenient expedition. 

Phillips, s. 981; Arn. 4th edit. 416; Hartley v. Buggin, 2 
Park, Ins. 652; JDavis v. Garrett, 6 Bing. 716. 

The language describing the course of the voyage 
must be taken in its mercantile acceptation. 

Phillips, s. 979. 

Any usage as to the course or mode of pursuing 
a voyage, or any variation from the usual manner 
of pursuing and conducting it, rendered necessary 
and authorized under the policy by the circum- 
stances, thereupon becomes a part of the voyage to 
the same effect as if expressly provided for. 

Phillips, s. 981. 

A voyage is commonly characterized by its im- 
plied or expressed object and particular limits. 

Phillips, s. 986. 
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The mere specification of the voyage includes the 
usual place and mode of putting on board and 
landing the cargo. 

Phillips, s. 997. 



"At and from" and "from." 

243. The insurance being "at and from" or 
"from" port or ports, the question of deviation is 
one of construction upon the particular policy. 

Arn. 4tli edit., 432, 433, citing Bragg r. Anderson, 4 
Taunt. 229; Lambert v. Liddiard, 5 Taunt. 480; 1 Marsh, Eep. 
149; Ashley v. Fratt, 16 M. & W. 471; 17 L. J., Ex. 135 ; 
narrower v. Hutchinson, L. Eep., 4 Q. B. 523; 5 Q. B. 584, 
589; Brown v. Tayleur, 4 A. & E. 241. 

A vessel or other interest being insured " at and 
from " a port, the assured may, by manifesting an 
intention while in port to adopt another destination, 
avoid the policy. 

And if she sails from the port for another desti- 
nation, the result is the same, even though the 
course of the voyage for some distance is similar in 
both cases. 

Phillips, s. 992; Tasker v. Cunningham, 1 Bligh, p. 100. 



Illustrations. 

Coiivoy. 
244. It is not a deviation for a ship to leave 
the regular track for the purpose of seeking convoy 
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when boiia fide for the benefit of all concerned, un- 
less expressly prohibited by the terms of the policy. 
D'Aguilarr. Tobin, 11 East, 22. 

It is no deviation for a ship which has once 
sailed with convoy, and is driven back, to sail 
again without convoy, whether warranted to sail 
with convoy or not. 

Laing v. Glover, 5 Taunt. 48. 

But convoy being lost by delay, there is a devia- 
tion. 

Williams v. Shee, 3 Camp, 469. 

Cruising. 

245. Clauses empowering the ship to cruise and 
carry letters of marque are strictly construed. 

Parr v. Anderson, 6 East, 202; Soyres v. Bridge, 2 Doug. 
527. 

Leave to chase, capture and man prizes, does not 
extend to convoying the prize afterwards. 
Laivrence v. Sydehotham, 6 East, 45. 

American Law. — This is no deviation unless involving 
delay or departure from the direct course of the 
voyage. 

1 Phillips, s. 1030. 

Delay. 

246. Unusual and extraordinary delay in the 
prosecution of a voyage and prolongation of its 
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period, without necessity or just cause, after the 
risk has begun, is a deviation, 

Arn. 4th edit. 451. 

[Note.— As to what is reasonable delay see Schroeder v. 
Thompson, 7 Taunt. 463; Bain v. Case, 3 C. & P. 496; 
Columbian Ins. Co. \. Catlett, 12 Wheat. 283.] 

There being Hberty to stay, and additional delay 
being caused by trading, there is a deviation. 

Arn. 4th edit. 448; Inglis v. Vaux, 3 Camp. 436. 

The insurance being on a seeking ship, a deten- 
tion for a reasonable time for the purpose of the 
seeking adventure is not a deviation. 

Phillips V, Irving, 7 M. & G. 325; 13 L. J., C. P. 145. 

Goods being insured until landed, any unusual 
and unreasonable delay in landing them has the 
effect of a deviation. 

Phillips, s. 998, 

If, owing to some unexcused delay in the course 
of performing her outward voyage, the ship is 
prevented from " arriving at the port " at and from 
which she is insured for her homeward voyage until 
an unreasonably long time after the subscription of 
the policy, such delay is a deviation, although the 
outward voyage is totally foreign to the under- 
writer on the homeward policy. 

Mount V. Larkins, 8 Bing. 108; Freeman v. Taylor, Ibid. 
124; De fVolfv. The Maritime Bank, 30 L. T., N. S. 605. 
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Ports — Order specified in Policy. 

247. The ports being named in a particular. 

order in the policy, that order must be observed 

although the sequence is not geographical. 

Beafsonr. Haworth, 6 T. Rep. 531; Marsden v. Reid, 3 
East, 572. 

Ports— Geographical Order. 

248. A ship being insured on a voyage to ports 
of discharge with liberty to touch at intermediate 
ports which are not specifically named in the 
policy, she must visit such intermediate ports in 
the geographical order of their distance from the 
port of departure. If she fails to do so it is a de- 
viation. 

Clason V. Simmonds, 6 T. Rep. 533 ; Gairdner v. Senhouse, 
3 Taunt. 16. 

The ship must sail from the terminvs a quo, but 

may omit to totich at all or any of the intermediate 

ports. 

2 Parsons, Mar. Ins. p. 26. 

There being liberty to touch at any port or ports 
for orders, or for any other purpose, on a voyage 
from London to port or ports of discharge in the 
Baltic, the ship is not bound to touch at ports in 
their geographical order, but may return to a port 
she has quitted as to her port of discharge. 

Andrews v. Mellish, 5 Taunt. 496; 2 M. & S. 27. 

Ports — Re-visiting. 

249. To re-visit a port already touched at or to 
sail backwards and forwards from one port to the 
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other, unless liberty be given expressly or by im- 
plication, is a deviation. 

Am. 4th edit. 431; 1 Phillips, s. 1014. 

Leave to sail backwards and forwai'ds " or to touch 
one or more times," authorizes intermediate pas- 
sages. 

Bize V. Fletcher, 1 Dougl. 284; Thorndike v. Bordman, 4 
Pick. 471. 

Two or more Tracks. 

250- When there are two or more tracks to a 
terminus ad quem, one of which is specified in the 
policy, it is a deviation to take any other; and if it 
was the settled determination of the assured at the 
time of the execution of the policy to adopt the 
latter, the underwriter is wholly discharged. 
Middlewood v. Blakes, 7 T. Eep. 162. 

And if the termini only are mentioned, and the 
assured deprive the master of his election to take 
the most advantageous of several tracks, and the 
most advantageous be not taken, there is a de- 
viation. 

Id. 

[Note. — This is a case which has beea much and variously 
discussed, and the propositions laid down should be accepted 
with caution. See Am. 4th edit. 426.] 

Waiver of Forfeiture. 

251. The forfeiture of a claim under a policy 
incurred by deviation may be waived in writing, 
but not by a merely verbal consent to waive it after 
it has occurred. 

Phillips, s. 1040. 
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A prior deviation is not impliedly waived, although 

known to the underwriter at the time he accepts the 

risk, in case the policy in the usual way describes the 

voyage so that the deviation in question is a breach 

of the condition implied in such description. 

Redman v. London, 3 Camp. 503; 5 Taunt. 461; Am. 4th 
edit. 418. 

American Law.— The forfeiture is cancelled by the fact 
of the previous deviation being known to the under- 
writer. 

Ph. s. 1041 ; Coles v. Marine Ins. Co., 3 Wash. 
C. C. 159. 

The Loss. 

252. The loss need not have been in any way 
whatever connected with the deviation. 

Arn. 4th ed. 417. See Thompson v. Hopper, 2Q L. J., Q.B. 
18 and 22, and "Perils of the Sea.," post. 



IBoulile Insurance. 

[See " Over- Insurance," post.] 



iSmtiargo. 

[See "Capture, Arrest and Detention," "Illegality," 
and tit. Loss, under "Ship" and "Cargo."] 



Ill ) 



[See "Policy;" usual Clauses, ;?os^.] 

253. Fire is specifically insured against in the 
common form of marine policies. 

The fire may be the result of accident, of light- 
ning, of the act of an enemy, of the voluntary act 
of the assured to prevent capture (capture being 
a peril insured against) (a), of the combustion of 
goods on board not the property of the assured 
from inherent vice or damage before shipment, and 
from sea damage to goods after shipment. 

Arn. 4th ed, 694, 695 ; 1 Emerig. c. xii, s. 17, p. 428. 

Insurers are not liable for the extraordinary effects 
of an ordinary fire ; but they are liable for the ordi- 
nary effects of an extraordinary fire. 

Austin V. Drew, 4 Camp. 360; 6 Taunt. 436; 2 Marsh, 790; 
Phillips, sect. 1095 a. 

The loss by accidental fire may be recovered, 

though the goods be landed and stowed according 

to the usage of trade. 

Felly V. Royal Exch. Ass. Co., 1 Burr. 341. 

[Note. — This rule does not apply to cargo which is taken 
on shore for the purposes of barter. 

1 Pars. 563, citing Martin v. Salem Mar. Ins. Co., 2 Mass. 
420.] 



(a) Gordon v. Rimmington, 1 Camp. 123 ; Phillips, sect. 
1098 ; 1 Pars. 558, n. 
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Risk of fire in a steamer is covered by the ordinary 
policy. 

Pattison V. Mills, 1 Dow & CI. 342 ; 2 Bligh, N. S. 59. 

The crew being ordinarily competent, a loss of 
which their negligence is the remote, but fire the 
proximate, cause, is recoverable. 

Busk V. Royal Ex. Ass. Co., 2 B. & Aid. 73. 

American Law. — Now the same. Palapsco Ins. Co., 3 
Peter's Sup. Court Rep, 222 ; Columbia Ins. Co. v. 
Lawrence, 10 Ibid. 517; Waters v. Merchants' Ins, 
Co., 11 Ibid. 213. V 
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Definition. 

254. The earnings or profit derived by the 
actual or special owner of a ship from the use of 
it by himself in carrying his own goods or the 
goods of others, or by letting it for hire to others. 

Phillips, s. 327 ; Am, 4th edit. 29. 
[Note. — It must' be insured eo nomine either by inserting 
the words " on freight" in the margin of the policy or append- 
ing them at the foot.] 

Freight in a policy of marine insurance therefore 
includes : — 

1, The increased value to the owner of his own 

goods by carriage on board his ship ; 

Flint V. Fleming, 1 B. & Ad. 45 ; Devaux v. 
r Anson, 5 Bing. N. C. 519; Am. 4th edit. 33 : 

2, The price to be paid to him for the carriage 

of goods of others, with or without any 
express contract of affreightment ; 

3, The chartered hire of the whole or a part of 

the ship. 

Maclachlan on Shipping, p. 384. Lump freight 
stands on the same footing. Robinson v. Knights, 
L. R., 8 C. P. 465. 

Feench Law. — Expected freight (fret a faire) is not the 
subject of insurance. Freight actually paid (fret ac- 
quis) may be insured by the owner of goods. 

Ord. de la Mar. liv. 3, tit. 6, art. 15; Code de Comm. 
art. 347. 
[Note. — An insura;nce on freight will cover passage money 
if it was clearly the intention of the parties that it should do so, 
or if the customary use of the word freight in the particular 
trade includes it. See Denoon v. The Home and Colonial 
Ins. Co., L. R., 7 C. P. 341.] 

C, I 
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Advanced Freight. 

255. Money advanced to the assured as owner 

of the ship on account of freight of the cargo loaded 

on board her, and subject to the risk of the voyage, 

is substantially freight, and may be insured by a 

policy on "money advanced on account of freight." 

Hall V. Janson, 4 E. & B. 500; 24 L. J., Q. B. 97; De Sil- 
vale V. Kenall, 4 M. & Sel. 37 ; Ellis v. Lafone, 8 Ex. 546 ; 
Manfield v. Maitland, 4 B. & Aid. 582 ; Winter v. Haldi- 
mand, 2 B. & Ad. 649; Wilson v. Martin, 11 Exch. 684; 
Hicks V. Shiel, 7 E. & B. 633 ; 26 L, J., Q. B. 205 ; Maclach- 
Ian on Shipping, 442, 443, 

Sums borrowed by the captain from the charterer 

at the port of loading to be repaid by deductions 

from the freight are taken to be advanced freight. 

The Karnak, L. E., 2 P. C. 505; and see Currie v. Bom- 
bay Native Ins, Co., L. R., 3 P. C. 83. 



Scope of the Policy. 
256. Freight may be insured for either a part 
or the whole of an intended voyage, or a part or 
the whole of the time which the voyage is likely to 
occupy. 

Taylor v. Wilson, 15 East, 324 (oven'uling Murdoch v. 
Potts, Park, 634); Hall r. Brown, 2 Dow's P. C. 367; Michael 
V. Gillespie, 26 L. J., C. P. 306 ; 2 C. B., N. S. 627; Gordon 
V. American Ins. Co. of N. ¥., 4 Den. N. Y. 360. 

A policy on freight, which gives the ship leave 
to call at intermediate ports and take on board 
goods at such ports, covers freight of goods loaded 
at an intermediate port. 

Barclay v. Stirling, 5 M. & S. 6. 
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Insurable Interest. 

257. The assured must possess a legal or equit- 
able title to the ship, and an inchoate right to the 
freight. 

The interest commences when the owner or hirer 
having goods ready to ship, or a contract with 
another person for freight, has commenced the 
voyage, or incurred expenses and taken steps 
towards earning freight. 

Phillips, s. 328 ; approved by Blackburn, J., in Barber v. 
Fleming, at p. 71 of 5 L. R., Q. B. 

[Note. — Although the contract may, as to some of its terms, 
be left to future arrangement ( Truscott v. Christie, 2 B. & B. 
320), it must be valid and binding for the payment of freight 
(^Forbes v. Aspinall, 13 East, 323), and in no way contingent. 
" It makes no difference whether the contract was by charter- 
party or otherwise." " The word charterparty frequently mis- 
leads, and is apt to convey the idea of something extraordinary; 
but there is no magic in the word charterparty, and an agree- 
ment of any sort is equally valid." Burrough, J., in Truscott 
V. Christie, 2 B. & B. at p. 330. See Parke v. Hebson, 2 B. & 
B. 326 (where the contract was by letters) ; and Warre v. 
Miller, 4 B. & C. 538 (a verbal agreement).] 

A mere hope or expectation of earning freight is 
not insurable. 

See the judgments in Barber v. Fleming {sup.); Patrick v. 
Fames, 3 Camp. 441 ; Adams v. Penn, Ins, Co., 1 Rawle, Penn. 
97. 

The interest in contract or chartered freight has 
commenced if the ship be proceeding to the port 
mentioned in the policy at which she will take in 
cargo, although she is in ballast. 

Barber v. Fleming. See "Illustrations," infra. 
[Note. — Mr. Phillips would extend this principle as follows 
(vol. 1, p. 177) : — "Where the vessel has sailed for an intended 
port for the mere purpose of there taking a cargo for a subse- 
quent passage, to procure which the owner has funds on board 

i2 
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or reliable credit, and it appears that such a cargo can un- 
doubtedly be there procured, the interest in freight for the 
entire voyage homeward has accrued." He has, however, no 
distinct authority for it.] 

Illustrations. 

Thompson v. Taylor, 6 T. R. 478. Clause in the policy : 
" At and from London to Teneriflfe, at and from thence to any 
of the West India islands, Jamaica excepted." The ship was 
chartered from London to Teneriffe, there to take on board 
a certain number of pipes of wine and proceed therewith to 
Barbadoes, for which the owner was to receive " for the freight 
and hire of the ship for the said voyage" a certain sum per 
pipe. The ship sailed on the voyage and was captured before 
she reached Teneriffe. It was held that the interest in the 
freight attached on the sailing of the ship from London. 

Barber v. Fleming, L. R., 5 Q. B. 59. Clause in the policy : 
" At and from Bombay to Howland's Island, while there and 
thence to any port in the United Kingdom.'' The ship, " now 
lying at Bombay," was chartered for a voyage from Howland's 
Island to a port in the United Kingdom. She sailed from 
Bombay in ballast for Howland's Island, but got on shore, and 
the voyage was abandoned. It was held that, as the ship had 
sailed in ballast from Bombay with the sole object of going to 
Howland's Island in order to earn the freight under the charter 
from thence to the United Kingdom, the interest in the chai'- 
tered freight had commenced. 

Risk. 

258. The risk cannot commence until the 
interest has accrued. 

[See " Insurable Interest" (sifp.).] 

Where the interest has accrued previously to the 
time fixed for the commencement of the risk, the 
commencement of the risk is determined by the 
same principles as in the case of insurances upon 
ship and goods. 

[See " Cargo" {ante), and " Ship" (jaosO-l 
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Freight arising from Transportation. 

259. When the freight arises from the trans- 
portation of goods, the risk commences when the 
goods are ready to be shipped, or there is a binding 
contract for the freight, and a ship is in readiness 
or preparing for the voyage. 

Kent, s. 270. Per Blackburn, J,, Jones v. Neptune Mar. 
Ins. Co., L. E., 7 Q. B., at pp. 705, 706. 

Chartered Freight. 

260. The freight being stipulated for by charter- 
party, the risk attaches directly there is an inception 
of performance of the contract by the shipowner. 

Foleyv. United F. 8fM. Ins. Co. of Sydney, L.R., 5 C. P.155, 
Ex. Cb. Clause in tbe policy: "At and from Mauritius to rice 
ports, and at and from tbence to a port or ports of call and [or] 
discbarge in the United Kingdom, or on the Continent between 
Havre and Hamburgh, both inclusive, on chartered freight, 
valued at 1,100^." The ship was chartered to sail to Mauritius, 
and having discharged her cargo there to proceed to Akyab for 
orders, to load there from tbe charterers a full and complete 
cargo of rice in bags, which the charterers bound themselves 
to ship, and being so loaded proceed to Cork or Falmouth for 
orders to discharge at a sale port in the United Kingdom, or 
on the Continent between Havre and Hamburgh, and deliver 
her cargo on being paid freight. The ship arrived at Mauritius 
with a cargo of rice in bags. Nine days after the execution 
of the policy 6,500 bags being discharged and 9,000 still on 
board, the ship became a total loss. It was held, on the autho- 
rity of Thompson v. Taylor, and Barber v. Fleming {ante), 
that the risk on the policy attached upon the arrival of the 
vessel at Mauritius. 

[Note. — (a) This rule may be controlled by the terms of 
the policy, ex. gr., the insurance being on freight " at and from 
li.," by a clause by which it is agreed that the insurance "shall 
commence upon freight and goods or merchandize aforesaid, 
from the loading of the said goods or merchandize on board 
the said shit) or vessel at as above." Beckett v. Westof 
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Eng. Mar. Ins. Co., 25 L. T. Rep., N. S. 739. The vessel 
was lost before she had shipped any of her homeward cargo, 
and the plaintiflf was held precluded by the clause from re- 
covering against the underwriters, notwithstanding the freight 
was chartered freight. 

[Note. — (J) The policy providing that the risk shall com- 
mence from the loading of the goods on board, it would seem 
they must be completely loaded in order that the policy may 
attach. 

Jones V. Neptune F. ^ M. Ins. Co., L. R., 7 Q. B. 702 ; 
Beckett V. West of England Mar. Ins. Co. {sup.y] 

Ameeican Tu&.wr.— Richards v. The Marine Ins. Co., 3 
Johns. U. S. Rep. 306; Gordon v. American Ins. 
Co. ofJSr. Y., 4 Den. N. Y. 360. In Gordon's case, 
under the words " beginning the adventure on said 
freight from and immediately following the loading 
thereof on board the said vessel," the risk was held 
not to commence until the vessel had begun to load. 



Who have an Insurable Interest in Freight. 

Owner and Charterer. 

261. The shipowner prima facie alone has an 
insurable interest in freight. 

Camden v. Anderson, 5 T. Rep. 709; 6 Id. 723 ; Morrison 
v. Parsons, 2 Taunt. 407. 

A part owner who charters the whole vessel, cove- 
nanting to pay the value in case of loss, can insure 
the whole of the freight without specifying what 

his interest in it is. 

Oliver v. Greene, 3 Mass. 133. 

[Note. — Semble, a part, owner may insure the freight 
generally, without stating what his share is, and recover 
according to his interest. Shoe's Marshall, p. 570.] 

The charterer may have an insurable interest in 
freight : 

1. If he either re-charters the ship or puts her 
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up as a general ship for the transport of 
other people's goods on freight at an amount 
exceeding the original freight ; 

1 Arn. 4th ed. 259; Parsons, Mar. Ins. 173: 

2. If he agrees to pay dead freight, in the event 

of the ship being prevented discharging her 
outward and shipping her return cargo ; 

Puller V. Stainforth, 11 East, 232; Fuller v. 
Halliday, 12 East, 494 : 

3. If he advances money in part payment of the 

freight for which the owner is not abso- 
lutely chargeable independently of the issue 
of the voyage ; 

The Karnak, L. E., 2 P. C. 505, 514 ; Currie v. Bombay 
Nat. Ins. Co., L. R., 3 P. C. 72, 83. As to what constitutes 
a payment in advance of freight, see Winter v. Haldimand, 
2 B. & Ad. 649 ; Hicks r. Shield, 7 E. & B. 633 ; 25 L. J., 
Q. B. 205, 208. 

Creditors. 
An assignee of freight which is being earned, 
having made advances, has an insurable interest. 

Wilson Y. Martin, 11 Ex. 684; 25 L. J., Ex. 217; Lindsay 
V. Gibbs, 22 Beav. 522 ; 2 Jur., N. S. 1039. See Willis v. 
Palmer, 29 L. J., C. P. 194 ; 7 C. B., N. S. 340. 

Advancing freight of goods does not give the 

party making the advance any insurable interest 

in the freight so advanced, should he have a right 

to recover it back if the goods be not delivered 

according to the bills of lading. 

Wilson V. Martin, 1 1 Ex. 684 ; De Sihale v. Kendall, 4 
M. & S. 37 ; Manfield v. Maitland, 4 B. & Aid. 583, 585 ; 
Kathman t. Gen> M. Ins. Co., 12 La. Ann. 35 ; Minturn v. 
Warren Ins. Co., 2 All. Mass. 86. See Sanson y. Ball, 4 
Ball. 459; Griffffs v. Austin, 3 Pick. Mass. 20. 
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An obligor on a bond for the payment of the 
residue of the purchase-money of a vessel which has 
been sold to him, and of which he has the entire pos- 
session and use, has an insurable interest in the 
freight. 
Simmes v. Mar, Ins. Co. of Alexandria, 2 Cranch, C. C. 618. 

Mortgagee. 

262. A mortgagee in possession of the ship has 

an insurable interest in the accruing freight. 

[Note.— Ey taking possession a mortgagee acquires all the 
rights of an owner. {Brown v. Tanner, L. R., 3 Ch. App. 597).] 

Vendor. 

263. A vendor of a ship who reserves his right 
to the freight being earned at the time, is in the 
same position as an assignee of freight for valuable 
consideration. 

Paradise v. Sun Mutual Ins. Co., 6 La. Ann. 596 ; Riley v. 
Delafield, 7 Johns. U. S.-522. 

Loss. 
General Principles. 

264. The same peril and to the same extent 
ought to exist to authorize a recovery on a policy 
on freight as on a policy on ship. 

Opinions of Kent, J., and Ch. J. Lewis and Justice Washing- 
ton, in Herbert v. Hallett, 3 Johns. Cas. N. Y. 53. 

[See " Ship," post.'] 

If there l)e a failure to earn freight by reason of 
the mistake of the master in failing to make damaged 
cargo fit to be carried, or to repair his vessel—even 
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at an expense exceeding the freight — there is no 
loss of freight recoverable against the underwriters. 

Mordy V. Jones, 4 B. &.C. 394; Philpottv. Sicann, 11 C. B., 
N. S. 270; 30 L. J., C. P. 358 ; Moss v. Smith, 9 C. B. 94 ; 
Currie v. Bombay Native Ins. Co., L. E., 3 P. C. p. 83. 
And see Green, v. Roy. Ex. Ass. Co., 6 Taunt. 68; Vlierboom 
V. Chapman, 13 M. & W. 230 ; Hunter v. Prinsep, 10 East, 
378 ; Scottish Mar. Ins. Co. v. Turner, 1 Macq. H. L. Ca. 
334 ; Notara v. Henderson, L. R., 5 Q. B., see p. 354; Soule 
V. Rodocanachi, 1 Newb. Adm. 504 ; Brocklebank v. Suqrue, 
1 Moo. & R. 102. 

If on the ship being rendered innavigable it is 
the duty of the master to tranship the cargo, the 
underwriter on freight is not liable to be prejudiced 
by the neglect to do so, and the loss will be ad- 
justed as if the cargo had been transhipped and 
forwarded. 

Jordan v. Warren Ins. Co., 1 Stor. C. C. 342 ; Herbert v. 
Hallett, 3 Johns. Cas. N. Y. 93 ; Broadhurst v. Columbian 
Ins. Co., 9 Johns. U. S. 17; Griswold v. N. Y. Ins. Co., 
1 Johns. U. S. 205 ; 3 Id. 321 ; Clark v. Mass. F. ^ Mar. 
Ins. Co., 2 Pick. Mass. 104 ; Ogden v. Gen. Ins. Co., 2 Du. 
N. Y. 204. 

[Note. — It has never been decided in this country that the 
master under such circumstances is bound to ti-anship. (See 
Shipton V. Thornton, 9 A. & E. 314 ; Matthews v. Gibbs, 30 
L. J., Q. B. 55.) In Currie v. The Bombay Nat. Ins. Co., 
ii. R., 3 P. C. at p. 83, the Judicial Committee say that he 
is not, but that he must exercise his discretion. See a learned 
passage on the subject, Arn. 4th ed. p. 339, and Hannen's argu- 
ment in De Cuadra v. Swann, 16 C. B., N. S. 772.] 



If the ship is delayed for repairs and the master 
delivers the cargo to the shipper without receiving 
payment of freight, instead of retaining it until 
freight is paid, the underwriters are not Hable. 

Phillips, Si 1641. 
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Under a policy on freight generally no loss is 

recoverable arising from the protraction of the 

voyage if freight be ultimately earned, even though 

expenses be incurred exceeding the amount of the 

expected freight. 

Everth v. Smith, 2 M. & S. 278 ; Anderson v. Wallis, 
2 M. & S. 240; M'Carthij v. Abel, 5 East, 388. 

If the freight be earned the assured cannot 
recover, though, by the abandonment of ship, the 
freight pending at the time of the happening of 
the peril passes to the underwriters on ship. 

Scottish Marine Ins. Co. v. Turner, 1 Macqueen's Sc. App, 
334; Lord v. Neptune Ins. Co., 10 Gray, 109; Fielder r. 
W. Y. Ins. Co., 6 Duer, 282. Contra — Coolidge v. Gloucester 
Mar. Ins. Co., 15 Mass. 341. 

[Note. — The policy being on freight generally, it is suffi- 
cient if any freight be earned. Arn. 4th ed. 962.] 

This rule applies though the ship and freight be 
insured by the same person. 

1 Macq. Sc. App. Ca. 334. 

Total — Absolute. 

265. Nothing having been done at the time of 

the loss towards earning the freight of which the 

assured or the underwriters can avail themselves, 

the loss is total without abandonment. 

Mount V. Harrison, 4 Bing. 388 ; Potter v. Rankin, L. R., 
5 C. P. at p. 271. 

If the owner or charterer is wholly prevented by 
the perils insured against from realizing the freight 
agreed for by a charterparty, or by the bills of 
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lading, for shipments by third parties to which the 

policy is applicable, it is an absolute total loss. 

Potter V. Rankin, L. E., 3 C. P. 562 ; L. R., 3 C. P. 341 ; 
Green v. Roy. Ex. Ass. Co., 6 Taunt. 68 ; Idle v. Roy. Ex. 
Ass. Co., 8 Taunt. 755; Wilson v. Forster, 6 Taunt. 25; 
Mount T. Harrison, 4 Bing. 388 ; Attu v. Lindo, 1 Bos. & P., 
N. R.236. ' B > J 

Both ship and cargo having been justifiably sold, 
the assured on freight may recover without notice 
of abandonment. 

Par meter v. Todhunter, 1 Camp. 541; Green's case, {sup.); 
Idle's case (sup.). See Knight v. Faith, 15 Q. B. 649. 

Xioss of and Damage to Ship. 

There may be a total loss of homeward chartered 
freight [without abandonment] (a), by the con- 
structive total loss of the ship on the outward 
voyage. 

Rankin t. Potter, L. R., 6 P. C. 83. See Silloway v. iVep- 
tune Ins. Co., 12 Gray, Mass. 73. 

There may be a total loss of chartered freight 
when, owing to damage to the ship by perils in- 
sured against, repairs are rendered necessary, cal- 
culated to delay the voyage for an unreasonable 
time, — although such damage would not entitle 
the -shipowner to abandon, — and the charterers 
throw up the charter. 

Jackson T. Union Marine Ins, Co., L. R., 8 C. P. 572. 

[Note. — Tkis case is appealed. The Court of Common 
Pleas was not unanimous, and in Hudson and another y. Hill, 



(a) This would appear to be established, but abandonment is 
tidvisablCi 
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30 L. Ti Rep., N. S., Brett, J., at p. 558, corrected a mis- 
apprehensiou at the bar as to the effect of the decision. The 
decision, he said, means this : " That where a delay has heen 
so long as to frustrate, fi'om a commercial point of view, the 
object of both parties (i. e., charterer and shipowner), the con- 
tract is inapplicable, and cannot be enforced." The contract 
falling through, owing to perils insured against, there is then a 
loss of the contract freight.] 

Where the voyage is justifiably abandoned there 
is a total loss of prepaid ireight. 

Be Cuadra v. Swann, 11 C. B., N. S. 772, 

An indefinite detention of the ship, or one for so 
long a period as to break up the voyage, is a total 
loss of freight. 

Hypothecation. 

Where, in consequence of damage to the ship, 
the ship, cargo and freight are hypothecated for 
the expense of repairs to an amount including the 
value of the freight, the loss of freight is not 
recoverable, 

Benson v. Chapman, 2 H. of L. Ca. 696. 

[Note. — The reason of this is that, in electing to repair, 
the master acts as the agent of the owner, and the latter is 
bound.] 

Loss of Cargo. 

The absolute total loss of the cargo is a total 
loss of freight, although the ship may be in a con- 
dition to continue the voyage, 

Whitney v. N. Y. Firemenh Ins. Co., 18 Jobns. N. Y, 208; 
Hugg V. Augusta Ins. Co., 7 How, 596, 

Total — Constructive. 
266. When, notwithstanding the happening of 
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perils insured against the possibility of earning 
freight remains, the assured must abandon to en- 
title him to claim for a total loss. 

[Note. — "The rule" (that the assured must give notice of 
abandonment) "must always be subject to this limitation, that 
it attaches only where there is something' of appreciable value, 
however small that value may be, to relinquish to the insurer." 
Cockburn, C. J., in Potter v. Rankin, L. E., 5 C. P. 371.] 

Prima fade, the constructive total loss of the 
ship gives the assured a right to abandon the 
freight. 

Benson v. Chapman, 2 H. of L. Ca. 696. 

Freight being payable on delivery of the goods 
according to the terms of a bill of lading, the under- 
writer is entitled to notice of abandonment though 
the ship be lost, if the goods may be forwarded by 
another vessel. 

Green v. Royal Ex. Ass. Co., 6 Taunt. 88 ; Idle v. Ro^/al 
Ex. Ass. Co., 8 Taunt. 755. 

Ameeican Law. — la case of a technical total loss of the 
vessel insured at an intermediate port, if no freight 
pro rata itineris has been earned, or if the expense 
of sending on the cargo by another vessel wiU exceed 
a moiety of the freight agreed upon by a charter- 
party, it is a technical total loss of freight which 
will authorize the assured to abandon. 

American Ins. Co. v. Center, 4 Wend. 45. 

[Note. — Parsons doubts whether the fifty per cent, rule 
should apply to freight (vol. 2, p. 165).] 



Effect of Abandonment. 
267. Where the freight is abandoned, and the 
abandonment accepted, the underwriters cannot 
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object afterwards that the loss is partial [or that 
pro raid freight has been earned (a)]. 

The underwriters on a general policy on freight 
are entitled, after abandonment, to the benefit of 
other freight earned, instead of that insured if the 
ship be not insured, or, being insured, be not aban- 
doned. 

Green v. Roi/al Ex. Co., 1 Marsh, R. 447 ; 6 Taunt. 48 ; 
Everth V. Smith, 2 M. & Sel. 372; Brocklebank v. Sugrue, 1 
Moo. & Rob. 102; Davidson v. Case, 5 M. & S. 79. 

Gekman Law. — The same. Germ. Merc. Law, art. 871. 

But not to profits earned by the assured in carry- 
ing his own goods to their destination by other 
means than by the original ship. 

Miller v. Wood/all, 8 E. & B. 493 ; Thompson v. Rowcroft, 
4 East, 34; Leatham v. Terry, 3 B. & P. 479; McCarthy v. 
Abel, 5 East, 388. 

Effect of Abandonment of Ship. 

268. An abandonment of the ship carries pend- 
ing freight, subsequently earned by prosecution of 
the voyage. 

SUwart V. Greenock Mar. Ins. Co., 2 H. L. Cas. 159; 
Scottish Mar. Ins. Co. v. Turner, 1 Macq. H. L. App. 342 ; 
Davidson v. Case {sup.); Brown t. North, 8 Ex. 1; M'Carthy 
V. Abel, 5 East, 38&; Thompson v. Roiocroft, 4 East, 34; 
Leatham v. Terry, 3 B. & P. 479; Ker v. Osborne, 9 East, 
378; Sharp v. Gladstone, 7 East, 24. 

Freight payable under an entire contract is never 



(a) The American priuciple, Buffalo City BanKx. North 
Western Ins. Co., 30 N- Y. 251. See « Partial Loss," post. 
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apportionable except by express stipulation, or by 
act of the parties. 

AWj V. Lindo, 1 B. 85 P. N. R. 236. 

American Law. — If there be an abandonment of ship 
during the voyage, the underwriters on freight are 
entitled to have the freight abandoned to them, and if it 
be subsequently earned, they may claim an apportion- 
ment. The amount accruing on account of the part 
of the voyage performed, prior to the constructive 
total loss, goes to the assured or his underwriters on 
freight in his stead, and the subsequent portion belongs 
to the imderwriters to whom the ship is abandoned. 

Phillips, s. 1502; United St. Co. v. Lenox, 1 Johns. Cas. 
N. Y. 377; 2 Johns. Cas. N. Y. 443. See notes to Ph. s. 1741, 
p. 413. 

French Law. — Freight earned (which alone can be in- 
sured) does not pass to the underwriters to whom the 
ship is abandoned, unless expressly provided in the 
policy. Freight in process of being earned does pass 
on abandonment of ship if there is no clause to the 
contrary in the policy. The freight of goods saved, 
though paid in advance, goes upon abandonment of 
the ship to the insurer on ship. 

Boulay-Paty, Cours de Droit Com., torn. 4, p, 393 
ct seq.; Code de Cora., art, 386. 

Underwriters on ship have no claim upon freight 
earned by a substituted ship : 

Hichie v. Rodocanachi, 28 L. J., Ex. 273. 

Partial Loss. 

269. A partial loss of freight can only occur 
where there is a total loss of freight on part of the 
cargo. 

Total loss of part for this purpose may arise : 
(a) Where less than the full intended cargo 
out of which freight is expected is on 
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board or contracted for at the time of 
the loss; 

(b) Where some part of the whole cargo sepa- 

rately valued or separately insured by 
the policy goes in bulk to the bottom 
of the sea ; 

Alison V. British Mar. Ins. Co., 42 L. J. 334, 
C. P.; Ealli V. Janson, 6 E. & B. 422; 25 L. J., 
Q. B. 300; Am. 4th ed.' 729; Livingston v. 
Columbian Ins. Co., 3 Johns. N. Y. 49. See 
also Robertson v. Majoribanks, 2 Stark. 573 : 

(c) {Semble) If a ship with a full cargo is so 

damaged that she can only be repaired 
at the port of distress so as to take on 
part of the cargo, and the residue is 
thereupon justifiably sold, there may be 
a total loss on that part of the freight 
which the ship is thus incapacitated 
from earning ; 

Am. 4th ed., citing Maule, J., in Moss v. 
Smith, 9 C. B. 104. See Mordi/ v. Jones, 4 B. 
& C. 394; and Philpott v. Swann, 11 C. B., 
N, S. 270; 30 L. J., C. B. 358. 

Amekican La"W. — Where the ship is wrecked or disabled, 
and by mutual consent of owner of cargo and ship- 
owner the cargo is detained at an intermediate port 
and pro rata freight earned, there is a partial loss of 
freight. 

Merchant Ins. Co. v. Butler, 20 Md. 41. 

[Note. — There may be a total loss of the whole and the part 
earned be considered as salvage. Charleston Ins. 8f Trust 
Co. V. Corner, 2 Gill, Md. 410; Coolidge v. Gloucester Mar. 
Ins. Co., 15 Mass. Rep. 345.] 

[See " Particular Average."] 
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Adjustment. 
2 70. Unless the freight be a sum agreed upon 
by charterparty or be valued in the policy the 
assured can recover only the gross freight of the 
goods on board with premiums of insurance and 
commission thereupon. 

Benecke, Ins. 141 ; Forbes v. Aspinall, 13 East, 324. 

But if the freight be valued, and the ship be lost 
by perils insured against with only part of the 
goods, the freight of which was intended to be 
covered, on board, the valuation is re-opened, and 
the assured recovers only a proportionate part of 
the valuation. 

Forbes v. Aspinall (sup.) 

The freight being contracted for by charterparty, 
if the ship is prevented from earning it by the 
happening of perils insured against, the amount of 
the freight so contracted to be paid to the assured is 
recoverable, though no goods be on board. 

See Barber v. Fleming ; Potter v. Rankin, and other cases 
on the subject of " Chartered Freight," ante. 

[See " Particular Average," tit. " Freight."] 
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General Eberage. 



Definition. 

271. A contribution made by all the parties 
concerned in a sea adventiire to make good a 
specific loss or expense incurred by one or more of 
them for the general benefit. 

Stevens on Average, 3. 

Semhle, where there is a wilful loss incurred, 

or expenditure made for the benefit of the whole 

adventure, that gives rise to general average, 

whether the subject of the insurance forms a single 

interest or is owned by different parties. 

Blackburn, J., in Oppenheim v. Fry. See report in 8 L. T. 
Rep., N. S., at p. 387. 



LOSS. 

Essential Elements. 

272. The requisites necessary to make valid a 
claim to general average contribution are: — 

(a) There must be an imminent maritime 
peril. 
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{b) The sacrifice must be extraordinary in its 
nature, and premeditated. 

(c) The object must be the general preser- 

vation. 

(d) The average act must be the proximate 

cause of loss. 

Baily, Gen. Av. 24 ; Lowndes, Gen. Av. 34, 35 ; Birklet/ 
V. Presgrave, 1 East, 220. 

273. Observations. 

(a) It is not necessary that tlie sacrifice sbould be made 
at the supreme moment of distress ; it is sufficient if 
at the time there is a moral certainty of total loss. 

(S) Deliberation does not necessarily involve consultation 
between the master and crew. The act may be 
done by the master even in opposition to the wishes 
of the crew, or a crew may perform it in defiance of 
the orders of the master. 

Birkley v. Presgrave, 1 East, 220; Sims v. 
Gurney, 4 Benn. Penn. 513 ; Phillips, s. 1279. 

(c) It is now settled that if the general preservation be 
the object it is immaterial whether the object be 
attained or not. 

See Lowndes, Gen. Av. 23, n. (e). 

{d) If by vice inherent in the goods they become dan- 
gerous and are jettisoned, the loss is not contributed 
for. A good illustration was put in Johnson v. 
Chapman, 35 L. J., C. P. 523, of cotton put on 
board damp and bursting into flame on the voyage. 
Being jettisoned there is no claim to contribution. 
But if, as in that case, a storm makes the goods 
dangerous, and they are jettisoned, they are con- 
tributed for. 

See Plummer v. Wildman, 3 M. & S. 482; De 
Costa V. Edmunds, 4 Camp. 142. 

k2 
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274. Losses may be by — 

(1) Damage to the ship; and damage or loss 

of ship's tackle and furniture; and by 

(2) Damage to or loss of cargo. 

See Blackburn, J., in Kemp t. Halliday, 34 
L. J., Q. B. 233 ; 6 B. & S. 746. 

[Note. — ^Phillips, on the authority of Casaregis (Disc. 46, 
n. 45, 63), says there may be a loss by purposely injuring the 
property of others for preservation and safety of ship and 
cargo. Sect. 1311.] 



I. Ship, Tackle and Furniture, &c. 

275. If any part of the ship or her tackle be 
cut up or lost in the rescue of the common adven- 
ture or applied to some purpose different from its 
ordinary use, the loss thence arising is a general 
average loss. 

Stevens on Av. 15; 2 Ph. s. 1299; Baily, Gen. Av. 73, 74. 



Examples. 

Cutting a ship's sides or decks to facilitate a 
pecessary jettison. 

Marsham v. Dutrey, Marshall, Ins. (by Shee) 460. 

Sails deliberately let go, or masts cut in order to 
right a vessel when she is on her beam ends. 

Benecke, Pr. of Ind. 185 ; Baily, Gen. At. 64 ; Phillips, 
s. 1284. 
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Cables cut or anchors abandoned in order to 
escape an impending peril. 

Birkley v. Presgrave, 1 East, 220; 2 Ph. 1295; 1 Magens, 
345, case 27; Baily, Gen. Av. 67; Lowndes, 74. 

Spars and wood used for fuel if an imminent 
peril rendered it necessary. 

Harrison v. Bank of Australasia, L. E., 7 Ex. 39. 

[Note. — The court was equally divided in this case as to 
the nature of the peril. Fuel running short the spars and 
■wood were used in keeping a donkey-engine at work at the 
pumps, and extra coals were consumed for the same purpose. 
It was found as a fact in the special case that there was no sudden 
emergency which rendered the cutting up of the spars and 
wood necessary, but that the vessel being leaky it would have 
been impossible to have kept the ship afloat with the crew alone 
without working the donkey-engine. The donkey-engine, 
from constant working, was damaged. The two judges who 
found that a peril was imminent which justified the acts of the 
master, allowed the spars and wood, but not the extra coal or 
damage to the donkey-engine.] 

Voluntary Stranding, 
• 276. Voluntary stranding to escape capture, 
foundering, or shipwreck, in principle gives rise to 
average contribution. In practice it is disallowed 
by English average staters. 

Baily, Gen. Av. 41, 75, 76 ; Am. 4th edit. 776 ; Phillips, 
s. 1318 ; Kent, C. J., in Bradhurst v. Columbian Ins. Co.. 9 
Johns. Rep. 9 ; Gray v. Walen, 2 Serg. & E. Penn. 229, 
237, n.; Stevens doubts, Av., pt. i. c. 1 and 2. 

[Note. — It is not settled whether if the ship be lost the 
cargo saved by the stranding is bound to contribute to it. 
Mr. Justice Story, in a leading American case, said, "the 
maritime jurists of Continental Europe are not entirely agreed 
in opinion, and our own jurisprudence presents conflicting ad- 
judications." See Columbian Ins. Co. v. Ashhy, 13 Pet. Sup. 
Ct. Eep. 331; 2 Phillips, p. 94; Arn. 4th edit. 778, where 
Arnould's opinion is cited, that although there has been no 
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judicial decision on the point, the court would hold that there 
was contribution if the ship was recovered. His editor would 
seem to suggest that this view would now be carried to cover 
the total loss of the ship. He says, " the distinction made by 
the older authorities, and adopted by Mr. Arnould, between the 
case in which the ship perishes and that in which she is ulti- 
mately saved, seems to rest upon the view now discarded in 
modern practice, that success is a necessary condition of any 
sacrifice in order to its being allowed in general average." 
(Page 779.) The following are American decisions on the 
subject: — Mutual Safety Ins. Co. v. Cargo of the Ship George, 
01c. Dist. Ct. 89; Walker v. U. S. Ins. Co., 11 Serg. & E. 
Penn. 61 ; Meech v. Robinson, 4 Whart. Penn. .360.] 

The intentional stranding must be under the 
particular circumstances the direct result of volun- 
tary agency rather than of the action of the ele- 
ments, and the actual stranding must not be the 
one impending or merely an incidental and incon- 
siderable modification of it. 

Ph. s. 1313. 

277. The following losses are not contributed 
for : — 

Damage done to a ship and expenses incurred 

by fighting, 

Taylor v. Curtis, 6 Taunt. 608; 2 Marsh, Rep. 309; 4 
Camp. 334 ; Benecke, edit. 1824, p. 231 ; Pothier, tit. Ins. n. 
144 ; Phillips, s. 1310. 

[Note. — This is not altogether settled.] 

'Sails or spars carried away by the wind in con- 
sequence of crowding sail to escape an enemy 
or a lee shore. 

Power V. Whitmore, 4 M. & S. 141 ; Covington v. Roberts, 
2 B. & P., N. R. 378 ; Boulay-Paty on Emerig., vol. i. p. 620; 
Shiff v. Louisiana State Ins. Co., 6 Mart. N. S. La. 629. 
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[Note. — The preponderance of Continental authorities is in 
favour of making such loss general average. See 2 Parsons, 
Mar. Ins. 227.] 

Spars or sails cut away to save a wreck even 
though the total loss of the vessel and cargo 
may be reasonably expected to result from 
not doing so. 

Benecke on Ins. 185. 

Sails, spars and rigging cut away in a state of 
wreck. 

Johnson v. ChapmanfZS L. J., C. P. 23 ; Lowndes, General 
Average, 49, 69, 70, 71. 

Cables cut away or anchors abandoned to avoid 

separation from convoy. 

French Law. — They are allowed. Emerig. c. xii. s, 41, 
p. 606 ; Code de Com. art. 400. 

Amekican Law. — Unsettled, but considered the same as 
the French. 2 Phillips, Ins. s. 1308. 



II. Cargo. 

278. Losses incurred in the following manner 
are contributed for : — 

By jettison : 

[See " Jettison," infra.] 

By throwing goods out of a stranded ship in 
order to lighten her, under circumstances 
which would justify a jettison : 
Lowndes, 170. 
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[Note. — Not extended to cases of actual wreck, nor to 
damage done in discharging a cargo at a port of refuge ; ibid. 
171, 172.] 

By bringing goods on deck to allow the jetti- 
son of less valuable goods stowed below : 

Beneoke, Pr. of Ind. 213 ; Lowndes, 52. 

By water getting in through hatches when 
opened to effect jettison : 

[Note.— Upon this there is much conflict of opinion, 
Lowndes, 53.] 

By water entering through an opening made 
in cutting away a splintered mast : 

Maggrath v. Church, 1 Caines, N. Y. 196 ; approved by 
Lowndes, p. 54, note. 

By water used in extinguishing a fire ■ 

Stewart v. West India and Pacific Steamship Co., L. R., 
8 Q. B. 88 (doubt suggested by Brett, J., in Ex. Ch., ibid. 
362). It has been allowed in Pennsylvania. 

By loss of goods in lighters into which they 
are removed to float the ship or save her 
from foundering, or damage in removing 
them : 

1 Em. c. xii. s. 41, p. 599 ; 4 Benecke, System des Assecu- 
ranz, 56, 57 ; Code de Com. 1. 2, tit. 11, n. 238. 

By surrender of goods to pirates by y^B.j of 
composition without fraud. 

Hicks V. Palington, F. Moore, 297. 
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By sale. 



[NoTBt — (a) A sale for general average purposes stands on 
the same footing as expenditure. 

Giles V. Eagle Ins. Co., 2 Mete. Mass. 140.] 

[Note. — {b) Goods being sold at the port of refuge for a 
less sum than they would have realized at the port of destina- 
tion, the ship arriving safely, the difference is a general average 
loss if the disbursements are to be contributed for in general 
average. 

Hallett V. Wigram, 9 C. B. 580 ; 19 L. J., C. P. 281 ; Arn. 
4th ed., 803 ; Phillips, 1363 ; Depeau v. Ocean Ins. Co., 5 
Cowen, 63 ; Richardson v. JVourse, 3 B. & Aid. 237 ; Atkinson 
V. Stephens, 7 Ex. 567.] 



By hypothecation where necessary to raise funds. 

[Note. — Cargo can be touched under a bottomry bond only 
after the ship and freight have been exhausted.] 



279. In the following cases the loss is not 
contributed for : — 

Damage resulting from the inherent vice of 
goods, or from natural causes, acting on 
ship and cargo, although the ship and cargo 
would not have been exposed to their action 
but for a general average act : 
See § 268, ante. 

Unavoidable damage to cargo by discharging 

it at a port of refuge. 

Ameeican Rule. — Wherever the cost of discharging 
cargo is general average, all damage to cargo properly 
incident thereto is general average (Lowndes, 172). 

Damage by imloading into lighters at the port 
of destination in the usual course. 
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Loss by being pumped up. 

Lowndes, 168 ; Hills v. London Assurance Company, 
5 M. & W. 569. 

Loss of market for cargo resulting from a 

general average act. 
Loss of goods by sale to pay the debt of the 

master arrested in the course of the voyage. 
Dobson V. Wilson, 3 Camp. 480. 

Loss by sale of cargo by the master to benefit 
a single interest, such as the ship herself. 

Powell V. Gudgeon, 5 M. & S. 431; Sarguy v. Hobson, 
4 Bing. 131 ; Hallet v. Wigram, 9 C. B. 580; 19 L. J., C. P. 
281 ; Dobson y. Wilson, 3 Camp. 480. 



Jettison. 
Definition. 

280. A heaving overboard of the goods in 

order to save the ship. 

[Note. — It may be made when the ship is in the hands of 
captors. 

Price \r. Noble, 4 Taunt. 123.] 

Exceptions. 

281. A jettison does not give rise to contribu- 
tion : — 

(1) (Semble) if the goods were fraudulently put 

on' board and are not mentioned in the 

bill of lading. 

French Law. — Goods of which there is no bill of lading 
are not contributed for under any circumstances. 

Code de Com. sect. 420. 
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Gekman Law. — There is no contribution where no bill of 
lading of the goods has been signed, nor the same 
entered on the manifest or in the cargo book; and 
where the goods are valuables, specie and securities 
respecting which proper notice has not been given 
to the master. 

Gen. Germ. Merc. Co. art. 710. 

(2) If the goods are loaded on deck — unless in 

accordance with the usage or custom of 

the trade on the voyage for which they 

are shipped. 

See Johnson v. Chapman, 35 L. J., C. P. 23; 19 C. B., 
N. S. 563; Miller v. Titherington, 30 L. J., Ex. 217; 6 H. & 
N. 954, and other cases cited in the notes, p. 766 of Arn. M. I. 
4th ed. 

[Note. — Phillips states the rule, on a general review of 
English and American jurisprudence, thus: — A jettison of a 
deck load is to be contributed for in general average where the 
stowing of the jettisoned article on deck is justifiable, and the 
other parties interested have notice by the policy, or by usage 
or otherwise, that such articles may be so carried, and there is 
no plainly established usage negativing the right to claim such 
contribution. See Taunton Copper Co. v. Merchants Ins. Co., 
22 Pick., Mass. 108; Lenox v. United Ins. Co., 3 Johns. Ca., 
N. T. 178 ; Smith v. Wright, 1 Gaines, N. Y. 43 ; Johnson v. 
Crane, Kerr, N. B. 356; Cram v. Aiken, 13 Maine, R. 229 
(1 Shipley); Lenox v. United Ins. Co., 3 Johns, c. 178, 179; 
Smith V. Wright, 1 Gaines, R. 43; Dodge v. Bartol, 5 Green- 
leaf, R. 286.] 

(3) If the danger which necessitated the jettison 

was occasioned by the original unsea- 
worthiness of the vessel or the negligence 
or default of the master or crew. 
Schloss V. Heriot, 14 C. B., N. S. 59. 

fNoTE. — The loss is borne by the shipowner, but if he is 
insolvent, contribution may then be claimed as between the 
several owners of cargo. Worms v. Story, 25 L. J., 1 Ex. 427; 
The Norway, Brown & Lush. 377.] 
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Essential Conditions. 

282. The jettison must have been a reasonable 
and prudent act under the circumstances. 

Emerig. c. 12, c. 39 ; Price v. Noble, 4 Taunt. 123. 

The motive of the act must have been to avert 
some danger threatening ship and cargo in common. 

Butler V. Wildman, 3 B. & Aid. 398. 

Goods in Boats or Lighters. 

283. If goods put into boats out of the usual 
course for the purpose of floating the ship when 
she is aground, or to lighten her that she may pass 
over a shoal or bar, or otherwise for the relief of 
the ship or cargo, are jettisoned, they are contri- 
buted for. 

Phillips, s. 1288; Gen. Germ. Merc. Code, art. 708, s. 2. 

German Law. — To general average belong as well the 
hire of the lighters as also the damage which may 
have been done to ship or cargo by discharging into 
the lighters or by reshipping into the vessel, as also 
any damage which may have been done to the cargo 
while in the lighters. 

Gen. Germ. Merc. Code {Ibid.). 

Goods being put into a lighter from a stranded 
ship, not to lighten it, but merely to save the 
goods, and part being jettisoned, the ship and 
cargo being saved do not contribute to the jettison. 

Phillips, s. 1289. 

If part of the goods on board of a boat are pur- 
posely sacrificed in an emergency by the person 
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having command, or with his approbation, for the 
safety of the boat and cargo and crew, there is 
a right to contribution. 

Phillips, s. 1289. 

Loss incidental to Jettison. 

284. Damage which is incidental to a jettison 

in such a manner that a jettison cannot be made 

without incurring it, is a loss by jettison and must 

be made good by contribution whenever the jettison 

itself is. 

Lowades, p. 52 ; Baily, Gen. Av. 59, 61 ; 2 Phillips, Ins. 
s. 1286; Benecke, Pr. of Ind. 177, 178; Stevens on Ay. 12; 
Maggath v. Church, 1 Gaines, N. Y. 196. 

Damage by chafing or breakage after a jettison 
in consequence of the stowage being deranged 
(semble) should be contributed for. 

See Lowndes, Gen. Av. 54, 55. 

III. Freight. 

285. The owner of the ship who loses his freight 

by reason of an average" act is entitled to claim 

contribution. 

Lowndes, Gen. Av. 216. 

GENERAL AVERAGE EXPENSES. 

286. Extraordinary expenditure incurred for 

the general benefit is contributed for in general 

average. 

Benecke, Pr. of Ind. 193; Stevens on Av. 23; Hallet v. 
Wigram, 9 C. B. 289. 

[Note. — All expenses of putting into a port of distress 
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come under this head, including port dues and charges, and 
sums paid for services rendered in bringing the ship into port, 
such as pilotage, towage, &c. Connected with raising money 
abroad for general average purposes the following expenses 
are allowed : Exchange, interest or discount of bills, maritime 
interest in case of bottomry, premiums to insure sums advanced 
by a stranger. St. on Av. 27; Benecke, Pr. of Ind. 283.] 



Illustuations. 
Floating stranded Ship. 

287. Expenses incurred in floating a ship 

sunk with cargo in her, the proceeding being 

necessary for the common preservation of both 

interests. 

Kemp V. Halliday, 34 L. J., Q. B. 233; L. E., 1 Q. B. 520; 
Lowndes, Gen. Av. 98; Ph. s. 1312. 

A ship being stranded and her rescue hopeless, 
or if the cargo be not in danger when the expenses 
are incurred, the expenses will not be allowed. 

Ben. P. of Indem. 215, 216, 217; 2 Ph. ss. 1312, 1313; 2 
Parsons on Mar. Ins. 263; Lowndes, Gen. Av. 99; Walthew v. 
Mavrojani, L. R., 5 Ex. 116; Job v. Langton, 6 E. & B. 779; 
26 L. J., Q. B. 97; Moran v. Jones, 7 E. & B. 523; 26 L. J., 
Q. B. 187; Hall v. Janson, 8 E. & B. 500. 

Amekican Law. — Goods safely landed from a stranded 
ship are liable to contribute to the expenses of getting 
her oif subsequently incurred. 

Bevan v. Bank of U. S., Whart. Penn. 301 (a). 
Such expenses inay, as against the owner of cargo 

(a) Phillips notices that Bevan's case was decided upon 
some dicta of Benecke, on supposed facts which he does not 
consider analogous to those in Bevan's case. The principle 
stated in the text, therefore, although acknowledged as " the 
American principle" in Waltheio v. Mavrojani, must be ac- 
cepted with caution. See Nelson v. Belmont, 21 N. Y. Rep. 
30. 
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removed out of danger, be general average, if the 

cargo cannot be otherwise carried forward, or only 

at a greater expense, or after a delay which would 

deteriorate the goods. 

Per M. Smith and Hannen, JJ., in Walthew v. Mavrojani, 
L. R., 5 Ex. 116, semble. 

Expenses necessarily incurred in unloading and 

reloading the cargo for the purpose of repairing the 

ship to enable her to prosecute the voyage. 

Hall V. Janson, 8 Ell. & Bl. 500 ; Plummer v. Wildman, 
3 M. & S. 482. 



Repairing Ship. 

288. The expense of necessary repairs to a ship 
is not contributed for, unless incurred at an inter- 
mediate port as a temporary expedient to avoid 
delay which would be materially inconvenient to 
all concerned, and leaving the shipowner subject to 
the same expense of prosecuting the voyage and 
subsequently making repairs, as if the same had not 
been made. 

Power r. Whitmore, 4 M. & S. 141; Plummer y. Wildman, 
3 M. & S. 482; Phillips, s. 1300. 

Working Disabled Ship. 

289. The extra expense not extraordinary in 

its nature of working a ship disabled by perils of 

the sea, is not general average. 

Wilson V. Bank of Victoria, L. R., 2 Q. B. 203, 212, 213; 
Harrison v. Bank of Australasia, L. R., 7 Ex. 40. 
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Hiring Convoy. 

290. The expense of hiring convoy where justi- 
fiable, and where its protection is essential to the 
safety of the ship and cargo, is contributed for. 

Emerigon, torn. 1, p. 626 ; Phillips, s. 1307. 

Payments to obtain Release. 

291. Money paid to pirates or other plunderers 
to induce them to liberate the ship and cargo, is 
apparently recoverable in general average. 

Abbott on Shipping, Part iii. c. viii. 

A compromise between belligerents and neutrals 
being lawful, money paid in pursuance of it is re- 
coverable in general average. 

Stevens on Av. 26; Douglas v. Moody, 9 Mass. Rep. 
501; Ph. s. 1337; Benecke, Pr, of Indem. 250; 2 Ph. ss. 1359, 
1360. 

Salvage, Wages, Sfc. 

292. Extraordinary wages and provisions ex- 
pended whilst the ship is seeking and detained in 
a port of distress, whither she has gone to repair, are 
not contributed for. 

Hallett y. Wigram, 9 C. B. 580. 

AMEEiCAif Law. — If a ship be injured by a peril of the 
sea, and be obliged to go into a port to refit, the wages 
and provisions of the crew during the detention are 
general average ; 3 Kent, 235, notes (c), (rf) and (e); 
236, notes (Ji) and (a). See cases in n. 32, Par. 
M. I. 257. 

French Law. — If the ship be freighted for the month 
they are allowed. 

Code de Com. art. 400, s. 6. 
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The wages, provisions and other expenses of the 
master and crew in endeavouring to procure the 
restoration of a captured ship and cargo are the 
subject of general average. 

Brocklebank v. Sugrue, 1 Moo. & Rob. 102; Robertson v. 
Ewer, 1 T. R. 127. 

Salvage paid to men-of-war for rescuing a ship 
and her cargo from capture, or to other vessels for 
extricating them from the dangers of shipwreck, is 
considered to be the subject of general average con- 
tribution. 

St. on Av. 25; Benecke, 230; 2 Ph. Ins. 1334. 

[Note.— Mr. Lowndes discusses what are salvage services in 
Ch. 5, p. 83.] 

Hire of extra hands to pump a ship after spring- 
ing a leak is allowed in general average. 

Birhley v. Pasgrave, 1 East, 219; Orrocks v. Commonwealth 
Ins. Co., 21 Pick. Mass. 456. 

The expense of hiring extra hands in the room 
of those who have deserted or are dead is not al- 
lowed. 

Ph. s. 1303; Hughes on Ins. 292; Plummer v. Wildman, 3 
M. & S. 482. 



Value of Interests contributed for. 

Ship. 

293. Damage caused to the ship by a general 
average act, if repaired, is estimated at the* cost 
c. L 
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of the repairs, deducting one-third new for old 
materials (a). 

Plummer v. Wildman, 3 M. & S. 482; Power v. Whitmore, 
4 M. & S. 141 ; Hallett v. Wigram, 19 L. J., C. P. 281 ; 9 C. B. 
580; Benecke, Pr. of Ind. 196-8. 

[Note. — If the repairs are necessarily made at a port of 
refuge, the cost at that place, whatever it is, is the basis of ad- 
justment. Lowndes, Gen, Av. 221.] 

Where no repairs are made the damage is a 
subject of estimate in the absence of stipulation to 
the contrary. 

PhiUips, s. 1302. See Lowndes, Gen. At. 226, 227. 



Voluntary Stranding. 

The value of the loss is not the value at the com- 
mencement of the risk, as in a case of total loss 
under a policy upon the ship, but the value at the 
time when the ship is run aground, i. e., what it 
would have been worth to the owner at the time of 
its being run aground if he. could have had it in 
security and free from any impending peril. 
Phillips, s. 1302. 

[Note. — This, it will be observed, is a citation from an 
American authority. There is no settled principle in this 
country.] 

In a contribution for damage by voluntary 



(a) No such deduction is allowed if the ship is on her first 
voyage. It is otherwise in the United States. See Lowndes, 
Gen. Av. p. 224. As to what is a "first voyage," see Fenwick 
v.Rofiinson, 3 C. &P.323; Firie v. Steel, 2 M. & R. 49; 8 C. 
& P. 200. 
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Stranding the freight lost by the loss of the ship 
is to be included. 

Columbian Ins. Co. v. Ashby, 13 Pet. Sup. Ct. 343; Ph. 
s. 1302. 



Goods Lost and Damaged hy Jettison. 

294. Where, after a jettison of a portion of an 
entire cargo, the ship with the remainder of the 
cargo arrives, the contribution on the jettisoned 
goods is the sum which they would have realized 
had they been sold immediately upon arrival, de- 
ducting the expenses which would have been 
incurred by the owner, and which he escapes by 
the non-delivery of the goods. 

Lowndes, Gen. Av. 215. 

The market value at the date of discharge is, in 
all cases, the basis of compensation. 

Id. 

Goods of uncertain value are contributed for 
on the footing of the value which they are repre- 
sented (a), or may reasonably be supposed by the 
master to bear. 

Phillips, s. 1372; Am. 802 (n. 7). 

If the goods jettisoned were subject to leakage or 
breakage, the ordinary leakage or breakage is to be 
deducted. 

Phillips, s. 1366, 

If the goods jettisoned had previously been 

(a) If by the bill of lading they are said to be of inferior 
value, that is conclusive in adjusting the loss. 

l2 
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damaged, or if, though not damaged at the time, 
it can be proved that, had they remained on ship- 
board with the rest of the cargo, they must inevit- 
ably have suffered damage before reaching theif 
destination, the amount to be made good is to be 
reduced to their value in the damaged state. 

Lowndes, pp. 22 and 216; Fletcher v. Alexander, L. R., 
1 C. P. 376, approving this old-established rule of practice. 

Jettisoned goods being recovered before adjust- 
ment, the amount of the general average contri- 
bution is estimated by taking the damage done to 
them by the jettison and the expense of recovering 
them. 

Phillips, s. 370; Boulay-Paty Com. on Emerig. c. xii. s. 40, 
p. 597 ; Code de Comm. art. 429. 

Freight. 

295. The owner of the ship vpho loses his freight 
on the goods jettisoned, is entitled, if the ship 
arrive with the rest, to be paid such freight as the 
goods would have paid on arrival with the ship. 

St. on Av. 20; Phillips, s. 1368; Lowndes, Gen. Ar. 216. 

The ship being condemned or wrecked at a port 
of refuge, the cost of forwarding cargo in another 
vessel is deducted from the original freight in esti- 
mating the freight lost by jettison. 

Lowndes, Gen. Av. 218, 219. See Kidston v. Empire Mar. 
Ins. Co., L. R., 1 C. P. 535; 2 Ibid. 357. 

[Note. — If the forwarding charges are more than the original 
freight, there is no loss by jettison.] 

Cargo jettisoned from a full-laden ship being re- 
placed by other cargo at a port of refuge, the freight 
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of the substituted cargo goes to reduce the claim 
for freight of jettisoned cargo. 

Baily, Gen. Av. 134; Lowndes, Gen. A v. 219. 

Contributing Interests. 
General Rules. 

296. All that is ultimately saved out of the 
adventure, consisting of ship, freight and cargo, 
Tvhich was actually at risk when the general average 
loss or expense occurred, contributes. 

Am., 4th ed. 791; Baily, Gen. Av. 46; Ph. b, 1318. 

Nothing being saved there is no contribution for 
general average loss. 

Phillips, s. 1317. 

If sacrifices are made or expenses incurred in 
the nature of general average for the benefit of a 
single interest that interest alone contributes. 

[Note. — Benecke puts the case of contraband goods, to avoid 
a capture of which the ship is run ashore, or some of the other 
goods are thrown overboard, in which case (unless there was 
some express or implied agreement to the contrary, other than 
that arising by law from the principles of general average) the 
shippers of goods, not liable to capture, would not be obliged 
to contribute for the damage by running aground, or the sacri- 
fice or expenses incurred, since those goods were not benefited 
nor was their benefit contemplated in making the sacrifice or 
incurring the expense. See PhiUips, Ins., sect. 1273.] 

Cargo. 

297. The following subjects contribute as cargo : 
Merchandises proper, although deck laden, 

jettisoned or sold. 
Gold, silver, precious stones, and all other small 
articles of value, unless carried about the 
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person or forming part of the wearing ap- 
parel. 

See note to No. 296 (sup.). 

Provisions supplied by the shipper of passen- 
gers or animals and consumed on the 
voyage, where the passengers or animals 
arrive at the port of adjustment. 

Phillips, s. 1399. 

If there be two or more successive jettisons on 
distinct occasions, the goods first jettisoned con- 
tribute to the subsequent jettisons. 

[Note. — This is the modern practice, the theory being that 
goods jettisoned are to be considered for the purposes of average 
as if they were still on board. See Arn. 4th ed. 791.] 

Goods having been jettisoned in order to lighten 
a ship in danger, which is nevertheless wrecked, 
goods saved must contribute to the loss by the 
jettison. 

Hughes Ins. n. 128, 414; Benecke, Lond. Ed. 1824, p. 178; 
2 Phillips, p. 92. 

Cargo saved contributes to loss by voluntary 
stranding, although it is not carried on. 

Ph. s. 1314; Reynolds v. Ocean Ins. Co., 22 Pick. Mass. 
191. 

Goods belonging to government contribute. 

Goods landed before a jettison, and finally 
separated from the ship, or taken on board after 
a jettison, do not contribute to it. 
Am. 4th ed. 791. 
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Freight. 

298. To constitute freight a contributing in- 
terest it must have been pending at the time of 
the sacrifice. 

Am. 4th ed. 807; Ph. s. 1385; Dunham y. Commercial Ins. 
Co., 11 Johns. 315; Strong y. New York Firemen's fns. Co., 
Ibid. 323. 

Freight paid in advance not to be recovered 

back in any event (a), contributes as an interest 

belonging to the shipper, reahzed in the value of 

cargo on arrival. 

Trayes v. Worms, 34 L. J., C. P. 274. 

[Note (a). — Where the charterparty provides for the shipper 
insuring the freight advanced, that is conclusive evidence that 
the freight advanced is not to be paid back. Per Willes, J.] 

[Note (6).— Phillips points out that prepaid freight is not 
included in the insurable interest in adjusting a claim for a 
total loss ( Walter v. Haldiman, 2 B. & Aid. 649), and argues 
that the shipper ought not to contribute in respect of it (s. 
1404).] 

Freight only pro rata itineris being earned, that 
alone contributes. 

Maggrath v. Church, Caines, 196. 

The charterparty providing for payment of freight 
on successive voyages or periods of time, the pro- 
portion of freight in process of being earned at the 
time of the sacrifice alone contributes. 

Phillips, s. 1387, and authorities there cited. 



(a) See De Silvale v. Kendall, 4 M. & S. 37; The John, 
3 W. Rob. 171; Hicks v. Shield, 7 E. & B. 633; Jackson v. 
Isaacs, 3 H. «5 N. 405; The Karnack, L. Rep., 2 Adm. 289; 
37 L. J., Adm. 41; Byrne v. Schiller, L. Rep., 6 Ex, 319. 
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A ship being chartered for one entire sura for 

freight out and home (which sum is earned and 

received) (a), the shipowner contributes in respect 

of it to an average loss happening on the outward 

voyage when the earning of freight was contingent 

only. 

Williams v. London Ass. Co., 1 M. & S. 318. 

If a shipowner has contracted to carry goods out, 
and afterwards his ship is chartered for the home- 
ward voyage, the chartered freight under the second 
charter-party does not contribute to an average loss 
on the outward voyage, 

Baily, Gen. Av. 153. 

If the freight receivable by the shipowner is 
swallowed up by wages of the crew owing to de- 
tention at sea, or by the hire of another ship by 
reason of his own being disabled, no contribution 
is payable. 

Searle v. Scovell, 4 Johns. Ch. R. 218 ; Ph. s. 1388. 

[The rules of average as to contribution of freight on specu^ 
lative charters are so indefinite that it is not attempted to lay 
down apy precise principle.] 

The Contributory Value of Contributing 
Interests. 

General Rule. 

299. The contributory value of the different 

{a) Although this was made the ground of decision in the 
case cited, some wi'iters consider it unimportant. Lowndes 
thinks that whenever the interest in freight is insurable it 
should contribute. Maclachlan (n. 8, p. 808, 4th ed. Arn.) takes 
a different view, considering any argument with reference to 
insurable interest inapplicable. 
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interests is their value to their owner at the time 
and place to which the adjustraent relates. 

To Sacrifice. 

300. The contributory value of the interests 
saved by the sacrifice is their net value in the state 
in which they actually reach their owners' hands at 
the port of destination. 

Stevens on Average, 49. 

To General Average Expenses. 

301. In case of absolute total loss, the value of 
interests contributing to loss by expenditure is their 
value to the owner at the time and place at which 
the expenditure was incurred. 

Benecke, Pr. of Indem. 298 ; Douglas v. Moody, 9 Mass. 
Rep. 518; Spafford v. Dodge, 14 Mass. Rep. 7a; 2 Ph. ss. 
1374, 1377. 

Ship. 

302. The ship contributes upon its actual value 

to the owner at that point of time which forms the 

basis of adjustment, and in the actual condition, 

sound or damaged, in which she was at that time. 

African Steamship Co. v. Swanzy, 2 K. & J. 660; Grainger 
\. Martin, 4 B. Sc S. 9; Lowndes, Gen. Av. 229. 

[Note. — Where there is a market for the sale of the ship, 
her value is what she would sell for. If there be no market, 
owing to the peculiar nature of the ship, the value must be 
otherwise estimated, Ex. gr., her cost price, less deteriora- 
tion. Wood, V.-C, in the African Steamship Co. v. Swanzu, 
2 K. & J. p. 664 ; 25 L. J. (N. S.) Ch. 870 ; Grainger and 
others V. Martin, 31 L. J., Q- B. 186. As to the rules in 
foreign states, see authorities, Arn. 4th ed. 806, n. (4). Stevens 
takes the original value of the ship, and deducts the provisions 
and stores expended, the wear and tear of the voyage, and any 
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partial loss up to the time when the general average loss took 
place (p. 53). J 

If the ship is saved in a damaged condition, the 

damage having been sustained before the General 

Average Act, and remained to that time unrepaired, 

the necessary cost of repairing her is to be deducted 

from her value when repaired. 

[Note. — The damage having taken place subsequently to the 
General Average Act, the question whether the cost of repair 
is to be deducted from the value must depend upon whether 
the basis of adjustment is to be the value at the end of the 
voyage, or the value at the place where the general average 
expenditure is incurred. Lowndes, Glen, Av. 230, 231.] 

If the general average loss be of some part of the 
ship, the sum paid to the ship by way of contribu- 
tion must be added to her worth in her damaged 
condition, in order to make up her true value for 
the purposes of adjustment. 

Stevens on Av. 54 ; 2 Ph. s. 1380; Lowndes, 23. 

Freight. 

303. The contributory value of freight is the 
actual sum finally received by the shipowner, after 
deducting the expenses of earning it incurred sub- 
sequently to the loss, exclusive of provisions. 

Lowndes, Gen. Av. 233; Stevens on Av. 63 ; 2 Ph. s. 1385. 

Prepaid freight. See infra, " Cargo." 

Cargo. 

304. Cargo contributes on its net market value 
at the date of delivery, or at the time and place 
which form the basis of adjustment. 

Lowndes, Gen. Av, 231; Benecke, Pr. of Ind. 298. 
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When the average is by consent or of necessity 

adjusted at the port of loading and on the state of 

facts then subsisting, the value of the cargo at the 

port of loading must form the basis of contribution. 

[Note. — That is to say, the cost price of the goods, with 
shipping charges and premiums of insurance. Stev. on Av. 
47; Lowndes, 232.] 

Cargo being damaged, the amount of the damage 
must be deducted in estimating the value for pur- 
pose of contribution. 

Lowndes, Gen. Av. 232. 

The c^tributory value of cargo on which freight 
is prepaid is enhanced by the amount of the freight 
"when the adjustment is made on the invoice cost. 
Lowndes, Gen. Av. 233. 

If damaged by the sacrifice for which contribu- 
tion is claimed, the goods are taken as sound. 
Stev. on Av, 48. 

Goods jettisoned contribute upon the same basis 
of value as that upon which they are contributed 

for. 

[See " Value of Interests contributed for," ante.] 

Place of Adjustment. 
305. The ship's destination at which she arrives 
is the place at which the adjustment of average 
must be made. 

Simmonds v. White, 2 B. & C. 805} Lowndes, 189; Phillips, 
ss. 1413, 1414. 
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If, owing to sea peril, the voyage is broken up, 
and the cargo discharged at [an intermediate port, 
or] (a) the port of departure, the average is adjusted 
at such port according to the principles prevailing 
there. 

See Fletcher v. Alexander, L. Rep., 3 C. P. 373. 
(a) Per Bovill, C. J. 



Recouping General Average Loss. 

I. Lien of Master. II. Legal Remedy by Owners. 

I. Lien of Master. 

306. The master of a ship has a common laAV 
right of lien to secure payment of average contri- 
bution. 

Birkley v. Pres grave, 1 East, 220. 

[Note. — Practically the lien can only be used as a means for 
enforcing the giving of satisfactory security or other equivalent 
for a payment before delivery. Lowndes, 2oQ.'] 

The consignee may obtain delivery on tendering 
the shipowner or captain a sum sufficient to meet 
his just demand. 

Lowndes, 257, note (a). 

And the consignee is entitled to set off against 

the claim of the shipowner any contribution due by 

the ship for loss of cargo by jettison or sale of the 

goods of the consignee. 

The Norway, Br. h L. 410, 411 ; Lowndes, 258, See 25 & 
26 Vict. c. 63, ss. 68—78. 
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II. Legal Remedy by Owners. 

307. Against other Owners of Interests. — The 

owner of an interest sacrificed has a right of action 

against owners of other interests benefited, ex. gr., 

an owner of cargo sacrificed for the general benefit 

has a right of action against the shipowner for his 

share, and against the other owners of cargo for 

theirs. 

Dobson V. Wilson, 3 Camp. 480; Lowndes, Gen. A v. 260, 
26L 

[Note. — The shipowner usually acts as general collector and 
distributor, and has the right to collect the average from all, 
but is not compellable to do so. Hallett v. Bousjield, 18 Ves. 
187.] 

Parties severally interested in ship, freight and 
cargo are severally liable for their respective pro- 
portions of the contribution ; if jointly interested, 
they are jointly liable. 

Sims V. Willing, 8 Serg. & Eawle, 103; Phillips, s. 1411 
(as to rights inter se). 

The consignee of goods is liable for contribution 
only when there is an express stipulation to that 
effect in the bill of lading. 

Scaife V. Tobin, 3 B. & Ad. 523. 

308. Against Underwriters. — The underwriter 
of a policy in the ordinary form is not liable to in- 
demnify against any general average loss or contri- 
bution, whether it be general according to the law 
of his own country or according to the law of the 
foreign country in which the voyage terminates, or 
whether the adjustment be made according to his 
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domestic or to the foreign law, if the general ave- 
rage loss be not incurred, or the general average 
contribution be not made in order to avert a loss 
by a peril insured against. • 

Brett, J., in Harris v. Scaramanga, L. R., 7 C P., at p. 
497; 2 Ph. s. 1353. 

But if by the law of a place of adjustment by 
which an underwriter has agreed to be bound the 
happening of a peril not within the policy accord- 
ing to his domestic law is a peril insured against 
according to the law of the place of adjustment, the 
underwriter is bound. 

Harris v. Scaramanga (ubi sup); Depean v. Ocean Ins. Co., 
5 Cowp., N. Y. 63, 

And if at a port of disaster the assured is com- 
pelled by competent authority to pay general ave- 
rage there adjusted, he is entitled to recover the 
amount so paid from the underwriters, although 
the principles upon which the average was adjusted 
are diflPerent from those prevailing in the home 
country of the parties to the policy. 

See the authorities discussed in the arguments in Dent v. 
Smith, L. E., 4 Q. B. 414. 

Foreign Adjustment. 

809. When the underwriter agrees by the 
policy that average shall be payable " as per foreign 
statement," he is liable to the assured if the adjust- 
ment is correct according to the law of the foreign 
port, although such law is at variance with the law 
of England. 
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Illustrations. 

Harris v. Scaramanga, L. R., 7 C. P. 481. Marginal note 
on the policy, " To pay general average as per foreign state- 
ment if so made up." During the voyage the ship was com- 
pelled by perils of the sea to put into several ports to repair, at 
each of which the captain, in order to obtain funds to put her 
in a condition to continue the voyage, gave a bottomry bond on 
ship, freight and cargo. The average was adjusted at Bremen; 
the consignees of cargo paid their shares, but the captain, being 
unable to give security for the contribution due in respect of 
ship and freight, the ship was sold by direction of the Tribunal 
of Commerce, realising, however, less than the amount due by 
663/. A supplemental statement was made by an average- 
stater in which the owners of cargo were made liable for the 
663i. as " additional bottomry debt." The statements were 
admitted to be correct according to the law at Bremen. The 
underwriters were held bound by such statements, and the 
assured recovered. 

Mavro and another v. The Ocean Marine Ins. Co., L. R., 
9 C. P. 595. The policy contained the clause "general average 
as per foreign statement." During the voyage damage resulted 
to the ship from carrying a press of sail to avoid a lee shore ; a 
leak was sprung and the cargo (wheat) damaged. The ship 
put into Constantinople, and surveyors recommended that the 
damaged cargo should be sold and the residue transhipped and 
sent on. An order of the Consular Court was accordingly 
made to that eifect, and an adjustment of average in respect of 
ship and cargo was also made by order of the court. In such 
adjustment the damage which the cargo of wheat had sustained 
was treated as general average. In an action on the policy to 
recover the amount of the general average, it was held that the 
voyage being necessarily brought to an end at Constantinople, 
the defendants were bound by the average statement there 
made up. 

See Hendricks v. Australasian Ins. Co., L. R., 9 C. P. 460, 
where the agreement in the policy was " to pay all claims and 
losses on Dutch terms and according to statement made up by 
official dispacheur in Holland." The defendants were held 
bound to pay according to the foreign average statement. The 
case was held to be covered by Harris v. Scaramanga (sup.), 
and Stewart v. PTest India and Pacific Steamship Co., L. R., 
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8 Q. B. 88. In the latter case the clause was to pay "accord- 
ing to British custom." The custom was held binding, although 
contrary to the principles of English law. 

A sacrifice vests in the assured an immediate 
right of action against his insurers to recover the 
amount insured on the property lost. 

Dickinson v. Jardine, L. R., 3 C. P. 639; Forbes v. Manu- 
facturers' Ins. Co., 1 Gray, Mass. 371 ; Lord v. Neptune Ins. 
Co., Phillips, SB. 1348 and 1410; Boulay-Paty, on Emerigon, 
vol. 2, p. 8. 

Where the claim is for a general average loss 
resulting from perils insured against, the under- 
writer is liable to it, whatever its amount, but if the 
market value of the property saved exceeds the value 
stated in the policy, he will be liable only for the 
proportion which the policy value of the cargo bears 
to the market value. 

Lowndes, Gen. Av. 292, 293. 



( 161 ) 



Illegality. 



General Principles. 

310. A contract to do a thing which cannot be 
performed without a violation of the law is void, 
whether the parties know the law or not; but in 
order to avoid a contract which can be legally 
performed, on the ground that there was an inten- 
tion to enforce it in an illegal manner, it is neces- 
sary to show the existence of a wicked intention to 
break the law. 

Waugh v. Morris, L. E., 8 Q. B. 202. 

Any illegality in the prior stages or at the out- 
set of an integral voyage vitiates a policy, though 
effected only to protect some later stage of it which 
taken by itself would be legal. 

Wilson V. Marryatt, 8 T. Eep. 31; 1 B. & P. 430. 

A risk legal in its commencement becoming illegal 
by some subsequent law, the assured may prosecute 
it without sacrificing his insurance. 

But an illegal act committed after the voyage has 

commenced avoids the policy from the time that it 

is committed. 

1 Duer, 344, 

r. M 
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An illegal act which entails a penalty on the 
offender, and not a forfeiture of the property, does 
not vitiate an insurance if the assured be not privy 
to it. 

Carruthers v. Gray, \5 East, 35; 1 Duer, 319. 

It is sufficient to avoid the policy if the voyage is 
commenced with the design of committing an illegal 
act. 

Lubbock V. Potts, 7 East, 449. 

Where the design is conditional or may he aban- 
doned, it has no effect on the character of the voyage 
or the validity of the insurance. 
Sewell V. ItoTf. Ex. Assur. Co., 4 Taunt. 856 ; 1 Duer, 331. 

A contravention of law, though it have relation 
to the subject or the risk, will not affect the insur- 
ance if it be remote and distinct from the contract, 
or only collateral. 

Phillips, s. 221. 

Illegality is not to be presumed if the instru- 
ment can be read so as to be consistent with a 
legal object. 

[Note. — Illegality may be proved by evidence, and need not 
appear upon the face of the policy.] 

1 Duer, 368. 

A violation of law from necessity does not vitiate 

the policy. 

[Note. — "Moral coercion" (1 Duer, 346) is a sufficient 
excuse.] 
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Integral Voyages. 
311. When the plan or scheme of a circuitous 
or successive voyage is, at its commencement, fixed 
and definite, and, so far as depends on the will of 
the master of the ship, unalterable, this unity of the 
original design connects together all the parts of the 
voyage, however separable in themselves, and con- 
solidates them into one whole. 

1 Duer, pp. 337, 338. 

But successive voyages do not form an integral 
voyage if, previous to the commencement of the 
first, the order in which they are to be performed, 
and the objects in the prosecution of each, are not 
embraced in a general and definite plan. 

Ibid. 

Whether outward and homeward voyages are 
distinct is a question of construction : if they be, 
and one be legal and the other illegal, the former 
is not affected by the latter, and an insurance in 
connexion with it is valid. 

Arn. 630, 631, 4th edit.; PhiUips, s. 231; Setoell v. Royal 
Exchange Assurance Co., 4 Taimt 855. 

[Note. — C. J. Mansfield, in the case cited, said, " It is not 
necessary now to decide what would be the consequence of a 
person entering into a charterparty for a voyage out and home, 
the voyage home being illegal, and of his separating it into 
two voyages by insiu-ing the outward voyage sepai-ately." The 
voyage home was there held legal ; but had it been illegal, it 
is difficult to suppose that the outward voyage could have been 
regarded as so distinct as to be free from the taint of illegality 
of the homeward voyage.] 

Effect on the Contract. 

312. Where the policy is avoided in consequence 
m2 
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of the illegality of the risk, the underwriter is entirely- 
discharged from all liability, although he himself 
was aware of the illegal nature of the adventure. 

Am. 630, 4th edit., citing Bynkershoek, Quaest. Jur. Pub. 
lib. 1, c. 21; and Holman v. Johnson, 1 Cowp. (per Lord 
Mansfield) 341, 343. 

But the rights of the insurer against the assured 
are not affected by the invalidity of the contract, if 
knowledge of the illegality cannot be imputed to 
him. 

1 Duer, 368 ; Jenkins v. Power, 6 M. & S. 283. 

Both parties being in pari delicto, neither can 
avail himself of the contract. 

1 Duer, 368. 

Waiver. 

313. Where an insurance prohibited or void by 

the laws of the country in which it was made is 

sought to be enforced in the tribunals of another, 

the defence of illegality may be waived by the 

insurer. 

1 Duer, 317. 

Ship and Cargo. 

314. An illegal act which avoids a policy on 

ship does not necessarily affect an insurance on 

goods. 

[Note. — It must be admitted, says Duer (vol. i. p. 320), 
that there is not a perfect analogy between the case of a 
shipper of goods and that of the owner of the ship. The master 
is the agent of the owners, and hence, in many cases, the un- 
authorized acts of the master are imputed to the owners and 
operate to discharge the insurers.] 
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Cargo. 
315. Where parts of a cargo belonging to 
different owners are separately insured, the illegal 
nature of the cargo of one owner will not affect the 
goods of the other if there be no privity or co- 
operation. 

The Jonge Clara, 1 Ed. Ad. Dec. 371; Pieschell v. Allnutt, 
4 Taunt. 792. 

Where the goods insured by one policy are all of 
them lawful, the insurance is valid, even where the 
assured, as owner or otherwise, is interested or con- 
cerned in the transportation of unlawful goods by 
the same vessel. 

Keir v. Andrade, 6 Taunt. 498. 

But if the cargo be entire, illegality in respect of 

any portion will avoid all contracts of insurance 

upon the whole cargo. 

Gordon v. Vaughan, 12 East, 302, n. 

[Note. — "It seems a just conclusion that the rule ought 
never to be applied except where the cargo is necessarily entire, 
and that no contract ought to be so adjudged that may reason- 
ably admit a different construction." Duer, vol. i. p. 324.] 

A part only of a cargo of different articles specified 
in the policy being unlawful, but the whole being 
embraced in a general valuation, the entire in- 
surance is defeated. 

Camelo v. Britten, 4 B. & A. 184. 

The policy being upon goods to be subsequently 
specified is avoided if goods are included in the 
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specification, the exportation of which is prohibited 
on pain of forfeiture of the goods. 

Parkin v. Dick, 1 1 East, 502. 

316. The policy may be illegal on the following 
grounds : — 

(1) That the adventure is in contravention of 
the revenue, trade, or navigation laws of the 
home country. 

(2) In contravention of the rights of the State as 

a belligerent power. 

(3) In contravention of the duties of the State 
as a neutral power. 

1 Duer, 315. 

Revenue, Trade and Navigation Laws (a). 
Prohibited Trading.- 

317. The export or import of goods being pro- 
hibited, a contract of insurance in respect of them 
is illegal and void, unless a licence to trade be first 
obtained. 

See Parkin v. Dick, 2 Camp. 221; Hagedorn v. Bazett, 2 
M. & Sel. 100. 

[Note. — A contemplated violation of the laws of foreign 
countries does not aflfect the insurance. (Am. 531, 4th edit. ; 
3 Kent, Comm. s. 263.) Kent says: "The principle does no 
credit to the commercial jurisprudence of the age."] 

An informality in the mode of obtaining a licence 
for exporting prohibited goods makes it of no effect. 

Camelo v. Britten, 4 B. & Aid. 184. 

(a) See as to the construction to be put upon such laws, 
Sir William Scott, in The Betty Cathcart, 1 Rob. Adm. 220 ; 
and note xi. in 1 Duer, p. 407. 
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An abandonment of part of the voyage licensed 
does not affect the insurance. 

Norville y. St. Barbe, 2 New Rep. 434. 

A licence having been obtained, the contract is 

not void by reason of prohibited goods of other 

persons being on board, but may be invalid to the 

extent that the assured has exceeded his licence by 

shipping a surplus of prohibited goods. 

Keir v. Andrade, 6 Taunt. 496 ; Butler v. Allnut, 1 Stark. 
222, 

Commercial Treaties and occasional Statutes. 

318. AH insurances on ships or goods navigated 
or conveyed contrary to the provisions of any com- 
mercial treaty to which the home country is a party, 
or to the provisions of municipal statutes, is void. 

[Note. — Lord Stowell says, "Every treaty is part of the 
private law of each of the countries which are parties to it, 
and is as binding on the subjects of each as any part of their 
own municipal laws." The Eenrom, 2 C. Rob. Adm. R. 1.] 

To avoid an insurance the breach must be of a 
provision in effect prohibiting the voyage. 
1 Duer, 362, 

[Nqte. — Where the prohibition of the statute does not apply 
to an act in itself immoral, and is not founded on any reasons 
of public policy, but is designed solely for the benefit of parti- 
cular individuals, without affecting the general welfare, it is 
only those for whose protection or convenience it was passed 
who are entitled to complain of its violation. The prohibition 
of the act is not then construed as a prohibition of the voyage, 
that by rendering it illegal vitiates the policy. 

Where the statutory provision, although sanctioned by a 
penalty, may be reasonably construed as merely directory, and 
not as intended to invalidate or render unlawful even the acts 
to which the penalty applies, its violation has no effect'upon the 
contract of insurance. 

I Duer, 363, 364.] 
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> A violation of statutory regulations as to the 
equipment of vessels would seem to be an illegality 
avoiding a contract of insurance. 

Arn. 4th edit. 635; Farmer v. Le^g, 1 T. E. 182. 

[Note. — See Suart v. Powell, 1 B. & Ad. 266, where the 
circumstances were held to exempt the vessel from the opera- 
tion of the statute. The judges all concurred that the statutory 
regulation alleged to have been violated, although in its la,n- 
guage absolute and unqualified, was to be understood with a 
virtual exception of the cases in which a compliance with its 
terms was prevented by the act of God or inevitable necessity. 
Duer says, this principle should be applied to every statutory 
provision of a similar character. Vol. i. p. 357.] 



II. In Contravention of the Belligerent Rights 
OF THE State. 

Insuring Enemy^s Property, 

319. An insurance upon property liable to 
confiscation, as prize of war, by the government 
of the country to which the insurer belongs, is of 
necessity invalid. 

Arn. 4th edit. 642. 

[Note.— As to what is enemy's property, and when as such 
it is liable to confiscation, see 1 Duer, Mar. Ins. from p. 420, 
and titles " Capture, Arrest and Detention," ante, and " War- 
ranties —Neutrality," post.~\ 

An insurance made in a belligerent country upon 
the property of subjects of an opposite belligerent 
is void. 

Trading with the Enemy. 

320. All intercourse between the subjects and 
citizens of two belligerent countries is illegal, unless 
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sanctioned by the authority of the government or 

in the mere exercise of the rights of humanity. 

1 Duer, 555; The Hoop, 1 Rob. Ad. 196; Bell v. Gibson, 
1 B. & P. 345; Esposito v. Bowden, 7 Ell. & Bl. 763; 27 
L. J., Q. B. 17. 

It is illegal for a subject in time of war, without 
licence, to bring from the enemy's port, even in 
a neutral ship, goods purchased in the enemy's 
country, after the commencement qf hostilities, 
although not appearing to have been purchased 
from an enemy. 

The Hoop and Bell v. Gibson (ubi sup.). 

A native of a belligerent country domiciled in a 

neutral country may trade with the enemy of his 

country and insure the adventure. 

Bell V. Reid; Bell y. Butler, 1 M. «t S. 726 ; fVilson v. 
Marry att, 8 T. R. 31. 

An insurance on goods to a friendly or neutral 
port, there to be delivered to a neutral, is valid, 
though the neutral himself be resident in a port of 
hostile occupation. 

Bromley v. Hesseltine, 1 Camp. 75. 

Violation of Embargo. 

321. A government in time of war having laid 
an embargo on all ships sailing for a particular port, 
an insurance on an adventure in contravention of 
such embargo is void. 
' Am. Ath. edit. 639 ; Delmada r. Motteux, 1 Park, Ins. 505, 
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Semble, also sailing in violation of an embargo 
avoids the policy and dischargee the underwriters. 

1 Duer, 352. 



III. In Contravention of Neutrality. 

322. This may be— 

(a) By a neutral supplying to a belligerent 

articles which are contraband of war. 

(b) By violating blockade. 

(c) By engaging in the privileged trade of the 

enemy. 

(a) Contraband of War. 

323. Insurances on contraband of war are void 
in the country of the hostile belligerent. 

Arn. 4th edit. 649. 

The insurance if made in a neutral country is 
valid. 

See Hobbs v. Hemming, 31 L. J., C. P. 117. See « Cargo" 
and " Concealment— Liability to Capture," ante. 

[Note. — Contraband of war includes: — Arms, warlike equip- 
ments and naval and military supplies. Provisions destined for 
a military force, or to a place which is seized or blockaded. 
Articles of ordinary convenience or necessity if going to a 
belligerent port where such articles are used for warlike pur- 
poses. Raw materials capable of being turned to the purposes 
of war. See fuller enumeration of particular goods, Arn. 4th 
edit. pp. 647, 648; Marshall, Ins. 54, 55.] 

An insurance on contraband of war consigned to 
a neutral port in juxtaposition to belligerent terri- 
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tory is valid, and a loss by seizure of belligerents 
may be recovered. 

Hobbs V. Hemming (ubi sup.). 

[Note. — The port in this case was close to belligerent terri- 
tory, but the court declined to assent to the mental operation 
by which it was proposed to affect the assured with an illegal 
intent and so avoid die insurance.] 

324. (b) Violating Blockade. 

[Note.— Text writers generally place violation of blockade 
under the head of illegality. Doubtless it is a violation of the 
duty of a neutral to trade with a blockaded port, but the in- 
surance on an adventure having that object is not illegal. The 
insurer, if ignorant, might resist a claim for a loss on the 
ground of concealment, or, if an innocent voyage were insured, 
on the ground of an alteration of the risk.] 

[See " Concealment," ante, and " Risk," post.'] 



(c) Engaging in the Privileged Trade of an 
Enemy. 

325. An insurance effected in the country of a 

belligerent by a neutral on an adventure in the 

coasting or colonial trade of an enemy, not open to 

foreigners during peace, is void. 

Berens v. Rucker, 1 W. BI. 314; Am. 4th edit. 621. 

[Note. — The coasting trade of this country was thrown open 
to foreign ships by 17 & 18 Vict. c. 5.] 
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insuratle hxttxtst 



What it is. 

326. An interest to be insurable must be such 
that the happening of the peril or event insured 
against may bring upon the assured a pecuniary 
loss. 

Lucena v. Craufurd, 2 Bos. & P. p. 301. 

The interest may be legal or equitable, absolute 
or contingent, and may exist in the insurer not 
only as absolute owner, but also as mortgagor or 
mortgagee, borrower or lender, consignee, factor 
or agent. 

3 Kent, Comm. s. 262; Locke v. North American Ins. Co., 

13 Mass. at p. 67. See Palmer v. Pratt, 2 JBing. 185; Aldrich 
V. Equitable Safety Ins. Co., 1 Woodb. & M., C. C. 272 ; 
Phillip^ s. 203, n. 6, 

An expectancy founded on an existing legal title 
is insurable; but the mere expectation of an ex- 
pectation is not insurable. 

Knox V. Wood, 1 Camp. 542 (commissions); Stockdale v. 
Dunlop, 6 M. & W. 224, and M'Swiney v. R. Ex. Ass. Co., 

14 Q. B. 634; 16 L. J., Q. B. 193; 19 L. J., Q. B. 222 
(profits); Ph. s. 183; Devaux v. Steele, 6 Bing. N. C. 358 
(expectation of bounty from government, where bounty given 
before under similar circumstances, no insurable interest); 
Bayley, J., in Frangano v. Long, 4 B. & Cr, 222 (goods). 
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An interest in property, the value of which 
depends upon the success of an adventure, is in- 
surable. 

fFilson T, Jones, L. R., 1 Ex. 193; 2 Ex. 139. See 
Paterson v. Harris, 1 B. & S. 336 ; 30 L. J., Q. B. 354. 

An interest liable to be defeated is a sufficient 
subject of insurance. 

Lucena v. Craufurd, 2 B. & P. p. 319; Stirling v. Vaughan, 
11 East, 629 ; Wilkes v. People's Fire Ins. Co., 19 N. Y. 184. 

The insurable interest is sufficient if it exist at 
the commencement of the risk. 

Rhind v. Wilkinson, 2 Taunt. 237. 

There may be an insurable interest in cargo by 
specific appropriation, although it is not all on 
board at the time of the loss. 

Anderson v. Morice, 31 L. T. Rep., N. S. 605 (a). 

Its Extent. 

327. Independent insurable interests in the 
same property may co-exist in different persons at 
the same time, ex gr., in mortgagor and mortgagee. 

If an insurance is made against certain risks the 
assured still has an insurable interest to the full 
value against other risks. 

Phillips, s. 207. 

There may be an insurable interest in the assuree 
beyond the full value of the subject-matter, even 

(a) The title " Cargo " had passed through the press when 
this case was decided. 
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where there is a reservation as to prior insurances, 

so as to entitle him to make double insurances. 

Phillips, s. 206; Wig gin v. Suffolk Ins. Co., 18 Pick. 
Mass. 145 ; Godin v. London Ass. Co.^ 1 Burr. 489. 

In what it may exist. 

328- Insurable interest may arise from chattels, 

profits, freight, or commissions, or other lawful 

business. It varies with the terms of particular 

bargains : 

[See " Cargo" and " Freight," ante, and " Ship," post, tit. 
" Insurable Interest ;" and a very recent case as to interest in 
cargo agreed to be loaded on board a Specified ship. Anderson 
V. Morice, 31 L. T. Eep., N. S.] 

An assuree has an insurable interest in the 
solvency of his underwriters. 

Emerigon, torn. 1, c. 1, s. 2. 

A shipowner who has entered into a recognizance 
for salvage of ship and cargo has an insurable 
interest in the average contribution due to him 
from the owners of cargo. 

Captured Property. 

329. Where the expectation of a grant of cap- 
tured property by the crown is made as nearly a 
certainty as possible by a long course of practice, 
the interest of the captors is insurable. 

Le Cras t. Hughes, 1 Marsh. Ins. 105; 2 Park, Ins. 568; 
3 Doug. 81 (doubted in Lucena v. Craufurd, 2 B. & P. N. R. 
323, by Lord Eldon); Routh v. Thompson, 11 East, 433, 434; 
Deveaux v. Steele, 6 Bing. N. C. 358; Boehm v. Bell, 8 T. R. 
154, 161; Stirling v. Vaughan, 11 East, 619; The Joseph, 1 
Gallison, 558. 
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Captors have an insurable interest in ships taken 
as prize, before condemnation, in case the Prize Act 
vests the property subject only to the right in the 
Crown to release the prize, and to the effect of a 
sentence of the Court of Admiralty restoring it to 
the owners. 

Stirling t. Vaughan, 1 1 East, 619. 

The Crown has an insurable interest in ships 
lawfully detained and captured under the laws of 
war. 

[Note. — Under a count averring the interest to be in the 
monarch, the Crown could recover without express subsequent 
ratification by him. 

Routh V. Thompson (sup.); Lucena v. Craufurd (sup.) s 
Stirling v. Vaughan (sup.).^ 



How Extinguished and Divested. 

330. The insurable interest in property may be 
extinguished by a prohibition of insurance upon it. 

Phillips, s. 209. 
[See " Illegality," ante.] 

331. Where property is forfeited to the govern- 
ment by some illegal act, but still remains in pos- 
session of the owner as his, and is not illegally 
employed or exposed to illegal risks in the adventure 
upon which an insurance is made, the owner still 
continues to have sufficient insurable interest. 

Phillips, s. 195 ; Wilkes v. People's Ins. Co., 19 N. Y. 184. 

But from the time of the seizure for the forfeiture 
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his insurable interest ceases in case the proceedings 
are thereupon prosecuted to final condemnation. 

Phillips, s. 195. 

Neutral property taken by a man-of-war, though 
the Court of Admiralty pronounce for good cause 
of seizure, but ordered to be restored, is lawful sub- 
ject of insurance. 

Visger v. Preseott, 5 Esp. 184. 

The illegal capture of a subject, and the purchase 

of it by the captor at a sale under condemnation in 

a foreign court, does not divest the owner of his 

insurable interest. 

See The Arrogantes Barcelones, 7 Wheat. 496; The Santa 
Maria, lb. 490; The Santissima Trinidad, lb. 283; The 
Grand Para, lb. 471 ; The Bella Corunneo, 6 Wheat. 152. 

A mere pledge of the property as a collateral 
security does not divest the assured of his insurable 
interest. 

Hibhert v. Carter, 1 T. R. 745; Alston v. Campbell, 4 Br. 
P. C. 476, Tomlin's edit. 
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Interest (i^arine). 



331a. Juries may, if they see fit, give damages 
in the nature of interest over and above the money 
recoverable in all actions on policies of insurance. 
3 & 4 Will. 4, c. 42, s. 29. 

On Bottomry Loans. 

3311b. The sum lent on bottomry and the bot- 
tomry interest are an aggregate debt from the time 
the bond becomes due by the successful termination 
of the voyage. From such time common interest 
is to be allowed on the aggregate amount. 
Arn. 4th ed. 1069. See Shee's Marshall, chaps. 4, 5, 6 and 7. 

Where marine interest has been paid on account 

of a loss for which underwriters are liable, they are 

liable for the reimbursement as part of the loss. 

[Note. — Underwriters are apparently concerned only with 
the charge for marine interest on hypothecation to raise funds 
to meet the expense of repairs when they are a subject for 
contribution in general average, or the owner is not present or 
near enough to be consulted.] 
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Jettison. 



[See " General Average."] 



3loss. 



Definition. 

329. A loss within the meaning of the policy 
must be the immediate consequence of the violent 
or direct action of a peril insured against, and must 
happen to the subject-matter of the insurance 
while it is at risk. 

Loss is either : 

(1) Total, or (2) Partial. 

Total Loss. 

330. Total loss is either (1) absolute or (2) 
constructive. 

Absolute total loss occurs — 

(1) When the subject is lost or destroyed 
beyond the possibihty of recovery or 
restoration. 
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(2) When the identity of the subject is 

gone (a). 

(3) When the subject is placed in such a 

position that its arrival at its destina- 
tion becomes impossible (b). 

Constructive total loss occurs where the subject- 
matter, though existing in fact, is lost for any- 
beneficial purpose to the owner. 

An insurance against " total loss" only, covers 
a constructive total loss : 

Adams v. M'Kenzie, 13 C. B., N. S. 442; 32 L. J. 92, 
C. P. 

The underwriters may convert a constructive 
total loss into a total loss by inducing the assured 
to repair at their expense, and not to abandon. 
De Costa v. Newnham, 2 T. R. 407. 



Partial Loss. 

331. A partial loss is one which casts upon 
the underwriters a liability to pay an amount less 



(a) 2 Emerigon, 213; Cambridge v. Anderton, 2 B. & C. 
691 ; Irving v. Manning, 1 H. of L. Gas. 287. lu Cambridge 
V. Anderton, Lord Mansfield uses the expression, if a ship is 
reduced to a mere " congei'ies of planks," the vessel is a mere 
wreck, and " the name which you may think fit to apply to it 
cannot alter the nature of the thing." In a case in Maine 
(U.S.) it was decided to be a total loss if the vessel is in such a 
condition that she cannot be brought into port, and is of no 
value where she lies ( Walker v. Protection Ins. Co., 29 Me. 
317). 

(b) Eoux V. Salvador (Lord Mansfield), 3 Bing. N. C. 266, 
286; Barker v. Janson (Willes, J.), L. Rep., 3 C. P. 303, 305; 
Judah V. Randall, 2 Gaines' Gas. N.Y. 344; Am, Ins, Co. v. 
Francia, 9 Penn. St. 390. 

n2 
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than that insured for damage happening to the 
subject, or expense occasioned by the perils insured 
against and incurred by the assured, in distinction 
from a total loss. 

Phillips, s. 1422. [See " Particular Average."] 

Cause of Loss. 

332. The proximate, not the remote cause of 
loss, is looked to in determining whether a loss is 
within the policy. 

This doctrine prevails although the loss result 
from a peril insured against induced by the negli- 
gence or mistake of the master and crew, they 
being reasonably competent and acting in good 
faith. 

See Phillips, s. 1019; Am. 4tli edit. 668; Walker v. Mait- 
land, 5 B. & A. 171; Bishop v. Pentland, 7 B. & C. 214. 

Examples. 

Negligent loading of cargo whereby the ship became leaky, 
and, being pronounced unseaworthy, was run ashore to prevent 
her from sinking. Loss by perils. 

Redman v. Wilson, 14 M. & W. 476 ; 14 L. J., Ex. 333. 

Masters and mariners wilfully (but not barratrously) throw- 
ing overboard so much of the ballast that the ship became 
unseaworthy and was lost by perils of the sea which otherwise 
she would not have encountered. Loss by perils. 

Sadler v. Dixon, 8 M, & W. 895. 

A policy insuring against fire and barratry of the master and 
mariners, underwriters were held liable for a loss by fire occa- 
sioned by the negligence of the master and mariners. 

Bush V. Royal Ex. Ass. Co., 2 B. & Aid. 73. 
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French Law. — The underwriters under such circum- 
stances ai-e discharged. 

Pothier, h. t. n. 64; Emerigon, c. 12, ss. 2 and 4. 

Negligence of the master or crew being the 
proximate cause of loss the assured cannot recover. 

Tanner v. Bennett, Ry. & M. 182 (agents of assured allow- 
ing ship to be condemned and broken up when she might have 
been repaired). 

The assured impliedly warrants that he will 

guard with reasonable diligence against the risks 

covered by the policy, so that a loss shall not 

happen through his default. 

Pipon V. Cope, 1 Camp. 434; Pelly v. Royal Exchange 
Ass. Co., 1 Burr. 438; Law v. Hollingsworth, 7 T. E. 160. 

Ameeican Law. — The loss being occasioned by the ex- 
treme reckless and inexcusable negligence of the 
assured, the consequences of which must have been 
palpably obvious to him, is not recoverable. 

Phillips, s. 1095c, n. 2. 

The maxim, "in jure non remota causa sed 
proxima spectatur," is qualified by another, " dolus 
circuitu non purgatur." Therefore, where a ship 
Avas improperly sent to sea, a loss which happened, 
though not attributable to the condition of the 
ship, was held irrecoverable. 

Thompson v. Hopper, 6 E. 85 B, 937. 

333. Cases in which Perils insured against were 
proximate Cause of Loss. 

The insurance being on goods in a ship warranted free from 
capture and seizure, the ship was stranded in a position in 
wliich the rescue of the goods was hopeless, and they were 
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captured by the enemy. Loss of the goods was by perils of the 
sea. 

Hahn V. Corbett, 2 Bing. 205. Compare with Livie v. 
Janson, 12 East, 648. See Willes, J., m lonides v. Universal 
Marin? Ins: Co., 32 L. J., C. P. 170. 

A ship being wrecked on an island inhabited by savages, 
who plundered the goods, the wreck was held to be the proxi- 
mate cause of the loss. 

Bondrett v. Hentigg, Holt, N. P. C. 149. 

A loss of goods by a ship going ashore owing to a beacon 
light being extinguished by one of two belligerents, is a loss 
by perils of the sea. There was an exception in the policy of 
all consequences of hostilities, but the putting out the light 
held too remotely connected with the loss to bring it within the 
exception, 

lonides v. The Universal Marine Ass, Co., 32 L. J., C. P. 
170; 14 C. B., N. S. 259. 

Animals on board died from the agitation of the ship in a 
storm. Held a loss by perils insured against, notwithstanding 
a warranty free of mortality. 

Lawrence v. Aberdein, 5 B. & Aid. 107. 

A vessel laden with hides and tobacco shipped large quanti- 
ties of sea water, which rendered the hides putrid, and this 
putrefaction imparted an ill odour to the tobacco, and thereby 
injured it. This damage a loss by perils of the sea. 

Montoya v. Lond. Ass. Co., 6 Ex. 451 ; 20 L. J., Ex. 254. 

Horses, in consequence of the labouring of the vessel, broke 
the slings that supported them and the partitions which sepa- 
rated them, and kicked each other so severely, that in conse- 
quence of the injuries thus sustained they died during the 
continuance of the storm. The loss was by perils of the sea, 

Gabai/ v, Lloi/d, 3 B. & C. 793, 

A policy insuring against loss by pirates, thieves, &c., and 
all other losses and misfortunes, certain emigrants on board 
murdered the captain and took possession of the ship, and 
refused to proceed on the voyage. The piratical act was held 
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the proximate cause of loss : not the refusal to proceed on the 
voyage. 

Palmer v. Naylor, 10 Exch. 382; 23 L. J., Ex. 323. 

Where a vessel under a misapprehension produced simu- 
lated papers, and was taken in tow by a man-of-war, and 
sustained sea damage by reason of carrying a press of sail to 
keep up with her tow, this was held a loss by perils of the 
sea. 

Hagedom v. Whitmore, 1 Starkie, 157. 

A ship was driven on an enemy's coast by stress of weather 
and captured. Capture held the proximate cause of loss. 
Green v. ElmsUe, Peake's N. P. Ca. 212. 

, Cargo damaged, by a discharge pipe being left open, either 
by a splinter being in the valve, or owing to the negligence of 
the crew, which in the course of loading was brought below 
the water line. 

Davidson v. Burnand, L. E., 4 C. P. 117. 

[Note. — See as to exception in bill of lading, Grill v. Iron 
Screw Colliery Co., L. E., 1 C. P. 600j 3 lb. 476.] 

A vessel being stranded at a foreign port (not the port of 
destination), gold 'forming part of the cargo was landed, and 
got into the hands of authorities who were held entitled to 
keep it until certain claims upon it were paid. Such claims 
being paid the amount was held a loss by perils. 
Dent V. Smith, L. E., 4 Q. B. 414. 

Damage below the water line from violent grounding as 
the result of a storm. 

Harrison v. Universal Marine Ins. Co., 3 F. & F. 191. 

334. Cases illustrating the Doctrine of Remoteness. 

A ship and goods were damaged by the perils of the seas 
and were aftei'wards seized by the American government (an 
excepted peril) and condemned. The loss was held to have 
been caused by the excepted peril, nothing being properly 
imputable to the sea damage but the deterioration of the ship 
and cargo. 

Livie V. Janson, 12 East, 648. See Hahn v. Corbett 
{infra), and lonides v. Universal Marine Ins, Co., 32 L. J., 
C. P. 170. 
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Loss by payment to another ship under an award of half the 
damage done in a collision, neither party being in fault, not a 
loss by perils of the sea. 

De Vaux v. Salvador, 4 A. & E. 420. See Peters v. 
Warren Ins. Co., 3 Sum. Mass. Eep. 38, contra; 3 Kent 
Com. 307; Phillips, s. 1416. 

Loss of voyage by interdiction of commerce, blockade or 
hostile possession of the port of destination, not a loss within 
an ordinary policy. 

Lubbock V. Rowcroft, 5 Esp. 67; Hadkinson v, Robinson, 
3 B. & P. 388; Fosters. Christie, 11 East, 205; Parkin y. 
Tunno, 11 East, 22; 2 Camp. 57; Blackenhagen v. London 
Ass. Co., 1 Camp. 454. 

Sale of goods to obtain funds to repair a ship disabled by the 
perils of the sea from pursuing" her voyage. Underwriters not 
liable. 

Powell V. Gudgeon, 5 M. & S. 431; Sarguy v. Hobson, 4 
Bing. 131. See Benson v. Duncan, 3 Ex. 644. 

Slaves thrown overboard owing to scarcity of water, ship 
having missed the land. No loss- by perils of the sea, 
Gregson v. Gilbert, 1 Park, 138, 

Slaves dying for want of food owing to extraordinary pro- 
longation of voyage. Loss by natural death and not by perils 
of the sea. 

Tatham v. Hodson, 6 T. E. 656. 

Meat becoming putrid by prolongation of voyage owing to 
storm and tempest and thi-own overboard. Not a loss by perils 
of the sea, or within the words "all other perils," &c. 
Taylor y^ Dunbar, L. Eep., 4 C. P. 206. 

Freight lost by master prudently going to sea to avoid a 
stoi-m. Not a loss by perils of the sea. 

Philpott V. Swann, 30 L. J., C. P. 358; 11 C. B., N. S. 
270. 

Ship hove down on a tideway to repair, supports being car- 
ried away by the tide, and ship thereby bilged and damagpdl 
Not a loss by perils of the sea. 

Thompson v. Whitmore, 3 Taunt, 227. 
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Sea damaged, cargo being sold in a salvage suit by order of 
the Court of Admiralty, the loss was held not proximately 
caused by a peril insured against. 

De Mattos t. Saunders, L. R., 7 C. P. 570. 



Liability of Insurers. 

335. A loss is recoverable against underwriters, 
although the risks are aggravated by events occur- 
ring subsequently : — Ex. gr., war breaking out and 
increasing the risk of capture. 

Planche v. Fletcher, Doug. 251. 

The underwriter on one subject of insurance is 
not liable for losses, charges or contributions (not 
being the subject of general average) imposed upon 
it by another. 

Examples. 

Underwriter on goods not liable to shipowner for freight on 
owner of goods refusing to take them. 

Bailie v. Mondigliani, 1 Park, 116. 

Forced sale of goods to repair ship. Underwriter on goods 
not liable. 

Sarguy v. Hobson, 4 Bing. 131; Powell v. Gudgeon, o M. 
& S. 431. 

Expenses incurred by detention of goods under process of 
a court in a foreign country. Underwriter on ship not liable. 

Bradford v. Levy, 1 Ey. & Mood. 331. 

The assured may recover from the underwriter 
any extraordinary expenses which are necessarily 
consequent upon the happening of the perils in- 
sured against, as well as the charges or contri- 
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butions which are the direct legal consequence 
thereof. 

Cari/Y. King, Ca. temp. Hardwicke, 304; McMasters v. 
Shoolbred, 1 Esp. 237; Grade v. New York Ins. Co.,' 8 Johns. 
Rep. 237. 



Amount Recoverable. 

336. The amount recoverable in respect of a 
loss is such as will indemnify the assured. 

Therefore a loss happening during a voyage 
which justifies the assured in giving notice of 
abandonment, may, if abandonment be not ac- 
cepted by the underwriters, prove only a partial 
loss at the termination of the voyage, [_Ex, gr., 
in the case of capture and recapture.] 

Patterson v. Ritchie, 4 M. & S. 393 ; Brotherston v. Barber, 
5 M. & S. 418 J Bainbridge-7. Neilson, 10 East, 329; 1 Camp. 
237. 

" Lost on not Lost." 
[See " Policy : Usual Clauses."] 

Excepted Losses. 

[See several Titles and " Policy," Sub-tit. " Memo- 
randum."] 
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master. 



General Authority to deal with Ship and Cargo. 

337. On occasions of disastrous circumstances 
and extraordinary impediments to the voyage, the 
master is authorized to manage or dispose of the 
ship, freight and cargo in the same manner as a 
prudent owner would do in Hke circumstances, 
being influenced by predominating motives to pro- 
secute the voyage. 

Duncan t. Benson, 1 Ex. 537; 3 Ex. 644; Hunter v. 
Parker, 7 M. & W. 322; The Gratitudine, 3 Eob. 240. 

[Note. — The mate in the master's absence has the same 
authority. And any person in charge has a similar authority, 
but of a more restricted nature.] 

The extent of the authority conferred on the 

master of a vessel to bind the owners either of the 

ship or cargo is derived from and governed by the 

law of the flag, in the absence of express agreement 

to the contrary ; and the existence of the necessity 

which the maritime law requires to validate the 

hypothecation of the ship and cargo by bottomry 

is to be ascertained by evidence in the usual 

manner. 

Lloyd V. Guibert, L. E., 1 Q. B. 394; The Karnak, L.E., 
2 0. P. 505. 

[Note. — In Lloyd v. Guibert, it was found, that by the 
French law the master could not make the shipowner liable 
for more than the value of the ship and freight, and as the 
owner had abandoned both he was held exempt from further 
liability.] . 
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Underwriters are not affected by the acts of the 
master not within his discretion or duty or the 
authority conferred upon him by circumstances, 
except under the risk of barratry, or so far as they 
are themselves subrogated to the assured as owners 
on abandonment being made to them. 

To sell or. hypothecate the Vessel. 

338. A sale can only be justified by extreme 

necessity and the most pure good faith. 

Robertson v. Clark, 1 Bing. 445, and cases cited, p. 450; 
Lord EUenborough in Hayman v. Molton, 3 Esp. 65. 

[Note. — According to the following authorities the master 
must have special authority to enable him to sell : Consolato 
del Mare, eh. 253; Laws of Oleron, art. 1; of Wisbuy, art. 13; 
, Ordonance de la Mar., liv. 8, tit. 1, Du Capitaine, art. 165; 
Ordinance of Rotterdam, art. 165; Magens, 107. According 
to Ord. Mar., liv. 2, tit. Du Capitaine, A. 192, the master could 
not sell the ship in any case; but by the Code de Commerce, 
liv. 2, tit. 4, art. 48, he may sell in case the ship cannot be 
made seaworthy. See 2 Boulay Paty, Droit Mar. 88.] 

What is a case of necessity depends upon the 

particular circumstances. 

See cases cited, Am., 4th edit., p. 333; Knight v. Faith, 
15 Q. B. 649; Stephenson v. Pacific Ins. Co., 7 All. Mass. 
232; Idle V. Eoi/. Ex. Ass. Co., 8 Taunt. 755; Van Omeron 
V. Dowick, 2 Camp. 42. 

The decree of a vice-admiralty court ordering a 

sale is not conclusive evidence of its necessity. 

Reid V. Darby, 10 East, 143; Morris v. Robinson, 3 B. &_ 
C. 196; Abbott on Shipping, 5th edit., 11. As to Condemna-" 
tion, see Bernardi v. Motteux, 3 Doug. 575. 

If the master has funds of the owners, or can 
avail himself of. their credit, or can raise funds by 
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bottomry on reasonable terms, in such case, so far 
as the mere matter of expense is concerned, he is 
not authorized to sell the vessel. 

Underivood v. Robinson, 4 Camp. 138; Gardner v. Sal- 
vador, 1 Moo. & R. 116; Dodge Y. Union Ins. Co., 17 Mas, 
471. 

In case of a ship cast away in a foreign country 
where there is no correspondent of the owners, and 
no money to be had on hypothecation to put her 
in repair, at such a distance from the home port 
that the ship may rot before the master may hear 
from the owners, a sale by the master without 
consulting his owners would be justified. 

Lord Stowell in The Fanny and Elmira, Edw. Ad. 117. 

The right of the master to bottomry the ship is 
governed by the same test of necessity as his right 
to sell her. 

The lender is bound to know that the master's 
authority to bind the ship and freight by bottomry 
is founded on necessity alone, and he is bound to 
make due inquiry as to the necessity for the bond. 
Scares v. Eahn, 3 Moo. P. C. C. 1. 

A master, as such, has not authority to pledge 
the vessel for repairs and at the same time bind his 
owners personally for advances. 

StainbackY. Penning, 11 C. B. 51; StainhackY. Shephard, 
13C. B.418, 441. 

Where the amount which it will cost to repair 
the ship is uncertain, the master ought, if possible, 
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to communicate with the owner, so as to give him 
his election to pay for the repairs, or to leave the 
master to raise money. 

The Panama, L. E., 3 P. C. 199. 

To sell or hypothecate Cargo. 

339. The master of a ship being only the agent 
of the cargo in special cases of necessity (a), is 
bound, when the circumstances permit, to commu- 
nicate with the owner of the cargo before he does 
any act which seriously aiFects the value of the 

cargo. 

The Onward, L. R., 4 A. & E. 38. 

To justify selling the cargo the master must 
establish, 

(1) A necessity for the sale; and 

(2) Inability to communicate with the owners. 

Australian Steam Navigation Co, v. Morse, L, R., 4 P. C, 
222. 

The possibility of communicating with the owner 
depends on the circumstances of each case, involv- 
ing the consideration of the facts which create the 
urgency for an early sale, the distance of the port 
from the owner, the means of communicating which 
may exist, and the general position of the master 
in the particular emergency. 

Idem. 

Such a communication need only be made when 
an answer can be obtained or there is a reason- 

(a) The Zephyr, 3 Mas. C. C. 341. 



MASTER. 191 

able expectation that it can be obtained before the 
sale. 

Idem. 

A sale is authorized in case of the cargo being 
so damaged that it cannot be carried on and be of 
any value on arrival, or if it cannot arrive in 
specie. 

Sale held not justified in Freeman v. East India Co., 6 B. 
& Aid. 617; Van Omeron v. Dourck, 2 Camp. 42; Wilson v. 
Millar, 2 Stark, 1; Underwood r. Robertson, 4 Camp. 138; 
Jordan v. Warren Ins. Co., 1 Stor. C. C, 342; Pope v. Nick- 
erson, 3 Ibid. 465. 

But if any part of a cargo (having suffered sea 
damage) is practically capable of being sent on in 
a marketable state to its port of destination the 
master cannot sell. 

Rosetto V. Gurney, 11 C. B., 176. 

To justify a master in giving a bottomry bond 
on cargo, where the communication with the owners 
is necessary, a mere statement of injuries sustained 
by the ship and of the consequent necessity for 
repairs entailing considerable expense, unaccom- 
panied by a statement that a bottomry bond is 
proposed, is not a sufficient communication. 
The Onward, L. K., 4 A. & E. 38. 



His Duty to Tranship and send on Cargo. 

340. In the matter of transhipment the master 
is to be taken as representing all parties, but if the 
motives of the course pursued by the master are 
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wholly on the side of one party, he must be pre- 
sumed to have acted on behalf of such party. 
Phillips, p. 1634, and note (1). 

The master is not bound, as the agent of the 
shipowner, to send goods on in another bottom 
where his own ship is incapacitated from prosecut- 
ing the voyage. 

Be Cuadra v. Swann, 16 C. B., N. S. 772. See O'Mmris 
V. Robinson, 3 B. & C. 196; 5 Dow. & R. 35; Cannan v. 
Meaburn, 1 Bing. 243; Arthur v. Schooner Cassins, 2 Stor. 
C. C. 81. 

In considering the circumstances under which 

the duty of the master arises to send on cargo, 

regard must be had to the quantity of goods saved, 

and the additional damage to which they would 

be liable by being reshipped and carried on in 

their damaged condition. 

Hunt V. Roy. Ex, Ass. Co., 5 M. & S. 47; Thompson v. 
Roy. Ex. Ass. Co., 16 East, 214; Milles v. Fletcher, 1 Dougl. 
231a (doubted, Am. p. 951); Hudson v. Harrison, 8 B. & B. 
97; 6 J. B. Moore, 288; Natura v. Henderson, L. R., 5 Q. B. 
346; Niagara v. Cordes, 21 Howard, U. S. R. 728; King v. 
Shepherd, 3 Story, U. S. R. 349; Delaware Ins. Co. v. Winter, 
38 Penn, St. 176. 

When Justified in Delaying and Deviating. 

341. A master, on the receipt of credible in- 
formation that his vessel will be exposed to 
imminent peril by continuing his voyage, is justi- 
fied in deviating or pausing for a reasonable time 
to avoid that peril or to make inquiries. 

The Teutonia, L. R., 4 P. C. App. 171; 1 Asp. Mar. Law 
Ca. 214. 
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To justify a master in so pausing or deviating it 
is not necessary that the ship and cargo should run 
a common risk from the peril. 

Idem. 

[Note. — ^By both English and North German law, risk of 
capture, such as to justify a master, whose vessel is carrying a 
cargo under a charterparty and bills of lading containing the 
exceptions, "Queen's enemies, &c.," in putting into and re- 
maining in an intermediate port during the continuance of the 
risk, need not amount to an actual operative restraint (almost 
a blockade), but must be that risk which would induce a 
reasonably prudent man, exercising due discretion and forti- 
tude, not to expose the vessel to capture. Where such a risk 
exists a delay even of nine months is not unreasonable, nor a 
breach of contract. Semble, that where the chances of escape 
and capture are equal the master would be justified in remain- 
ing in port. The Express, 1 Asp. M. L. Ca. 358.] 



His Duty to earn Freight. 

342. Having regard to the policy on freight, 
the master is bound to do all he can to earn 
freight. 

But he is not entitled to carry on goods in an 
unfit state for the purpose of earning freight. 

The Gratitudine, 3 Rob. Adm. 240, 259; Vlierboom v. 
Chapman, 13 M. & W. 230. 



C. 
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i^utual insurance Associations. 



Their Policies. 

348. Policies issued by these associations to 
their own members must be stamped. 

In re London Marine Ins. Ass. (Smith's case), L. R., 4 Ch. 
611; 30 & 31 Vict. c. 23, ss. 7 and 9. 

[Note. — The stamp act provides, however, that any policy 
of mutual insurance having a stamp or stamps impressed 
thereon, may, if required, be stamped with an additional stamp 
or stamps, provided that, at the time such additional stamp or 
stamps shall be required, the policy shall not have been signed 
or underwritten to an amount exceeding the sum or sums 
which the stamp or stamps previously impressed thereon will 
warrant. Sect. 9.] 



Liahility of Members. 

349. The members are severally liable upon 

the association policy for their own proportion of 

the sum insured only, unless otherwise provided by 

the rules. 

Lees V. Smith, 7 T. R. 338; Borrell v. Moore, 4 Camp. 
166. See Phillips, Mar. Ins. 523a. 

The amount of liabihty on policies may be 
limited by the rules. Any fu-rther limitation in 
the policy not provided for by the rules must be 
plainly expressed on the face of the policy. 
Gray v, Gibson, L. R., 2 C. P. 120, 
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The members of a mutual marine insurance asso- 
ciation may make rules providing that members 
shall not sue the other members on policies granted 
by the association. 

Wright v. Ward, 1 Asp. M. L. Ca. 25. 

A member having done all required of him by 
the rules in the way of providing for payment of 
his share of a loss, is not liable to an action by 
another member to recover for a loss under a 
policy. 

Redway r. Sweeting, L. R., 2 Ex. 400. 

The managers of an association have no right of 
action against a member for premiums, or for his 
contribution to losses paid. 

Grai/ V. Pearson, L. R., 5 C. P. 568. 

Clauses in the policies of mutual associations 
providing for arbitration will not exclude members 
from submitting points of law to the courts, unless 
the intention so to do is clearly expressed. 

Alexander v. Campbell, 1 Asp. M. L. Ca. 373. 



Stipulations. 

350. A rule of a mutual insurance association, 
merely directory to its committee in examining 
vessels, is not an express warranty. 
Harrison v. Douglas, 5 Nev. & M. 180; 3 Ad. & E. 396. 



O'^ 
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i^eutral 



351. A neutral, though residing in an enemy's 
country and in partnership with an alien enemy, 
may insure his own interest in the joint property. 
Botch V. Edie, 6 T. E. 413. , 

A fortiori, a neutral residing in an enemy's 
country may insure goods consigned to a neutral 
port on behalf of a neutral. 

Bromley v. Hesseltine, 1 Camp. 75. 

Goods of a neutral in a neutral ship, destined for 
an enemy's port, may be insured. 

Barker v. Blahes, 9 East, 283. 

The mere existence of a, trading establishment in 
a hostile state, though unaccompanied with resi- 
dence, gives a belligerent a right to treat all the 
property of the neutral connected with the hostile 
firm as enemy's property. 

The Vigilantia, 1 Eob. Eep. 1; The Portland, 3 Rob. Eep. 
41; The Herman, 4 C. Rob. Ad. Eep. 228; The Jonge Klas- 
sina, 5 C. Eob. Ad. Eep. 297. 

The neutral character of a consignee is not 
affected by the circumstance that the port of con- 
signment, being in neutral dominion, is occupied 
by enemy's troops. 

Bromley v. Hesseltine, 1 Camp. 75. 
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A neutral carrying on trade in a country which 
becomes belHgerent with the country of the under- 
writers,, tnay recover on a poHcy entered into before 
the breaking out of hostiUties, although he may be 
entitled to indemnity from the country of his resi- 
dence in respect of the loss. 

Botch V. Edie, 6 T. Rep. 413. 

Carrying on a privileged or unusual trade with 
an enemy of the country of the underwriters con- 
stitutes the trader an alien enemy, so as to dis- 
entitle him to sue upon a policy. 

The Immanuel, 2 C. Rob. 186; The Anna Catharina, 4 C. 
Rob. 107; The Dree Gebroeders, lb. 232 (consul trading). 

[See "Warranties: Neutrality," posi.] 
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©bet antr Boutile Mmxmct^, 



Over Insurance. 

352. There is an over insurance if it turns out 

that the whole amount insured in the different 

policies is greater than the whole value of the 

interest at risk. 

Arn. 4th edit. 309; Columbian Ins. Co. v. Lynch, 11 Johua. 
Rep. 233. 

Double Insurance. 

353. Double insurance takes place when the 
assured makes two or more insurances on the same 
subject, the same risk and the same interest. 

Ibid. 

Adjustment. 

354. In case of over insurance the different 

policies are considered as making but one insurance, 

and are good to the extent of the value first at risk. 

The assured can recover no more than such value, 

but he may sue the underwriters on any one or 

more of the policies, and recover to the full extent 

of his loss, supposing it to be covered by the policy 

or policies on which he elects to sue ; leaving the 

underwriters so sued to recover a rateable sum by 

way of contribution from the underwriters on the 

other policies. 

Newby v. Reid, 1 W. Bl. 416; Rogers v. Davis and Davis 
V. Gildarf, 1 Marsli. Ins. 140; 2 Park, Ins. 600, 601. 
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American Rule.— The same. 

[Note. — Policies have sometimes a clause introduced into 
them to prevent the rule of contribution, and to make the 
insurers responsible according to the order of date of their 
respective policies. See 3 Kent, at p. 368; Columbian Ins. Co. 
V. Lynch, 1 1 Johns. 233 ; Lucas v. Jefferson Ins. Co., 6 Cowen, 
635 ; Thurston v. Koch, 4 Dall. 348.] 

Fkench Rule. — If there be several contracts of insurance 
effected vsrithout fraud on the same subject, and the 
first contract insures the total value of the subject at 
I'isk, it alone shaU be enforced. The insurers who 
have signed the subsequent contracts are freed from 
liability, and receive only J per cent, on the sum 
insiu-ed. If the whole value of the subject insured 
is not covered by the first contract, those insurers who 
have signed the subsequent contracts are responsible 
for the surplus, in the order of the date of tlieir 
respective signatures. 

Code de Com. Art. 359. 

German Rule — Over Insurance. — Insurance has no 
legal validity so far svs it exceeds, the insurable value. 
In the case of simultaneous conclusion of various 
insurance contracts, if the total amount of the sums 
assured exceeds the insurable value, all underwriters 
together are only answerable to the extent of the 
insurable value, each of them being liable for such a 
percentage of the insurable value as the sum he has 
insured represents in proportion to the total of the 
amounts insured. 

Gen. G. M. Law, Art. 791. 

Double Insurance. — When an interest which has 
already been insured to its full value is again insured, 
the latter insurance is legally invalid so far as the 
interest has already been insured for the same time 
and against the same danger. If the full value is not 
covered by the earlier insurance, the latter insurance 
is only valid for that part of the value not previously 
insured, so far as the insurance has been taken for the 
same time and against the same danger. 
Id. Art. 792. 
[See the subsequent provisions of this law.j 
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Valuation. 

355. The valuation is binding between the 
parties, and if the assured have recovered under 
another policy the amount of the valuation, he can 
recover nothing under the policy in suit. If he 
have recovered less, the amount so recovered goes 
in reduction of the amount recoverable under the 
valued policy. 

Bruce v. Jones, 1 H. & C. 769; 32 L. J., Ex. 132; Irving 
V. Richardson, 1 Moo. & R, 153; 2 B. & Ad. 193; Morgan 
V. Price, 4 Ex. 615; 19 L. J., Ex. 201. 
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particular ^berage. 



LOSS. 

Definition. 

356. Damage or partial loss arising from da- 
mage accidentally and proximately caused by the 
perils insured against. 

Particular average does not include particular 
charges. 

Kidston v. Empire Marine Ins. Co., L. R., 1 C. P. 535. 

Fkench Law.— Such charges are included in particular 
average. 

Code de Com. Art. 403; 4 Boulay-Paty, Droit 
Mar. 481. 

[See " Suing and Labouring," post.'] 

Ship. 

357. The following losses are allowed as parti- 
cular average on ship : masts, spars, yards, &c., 
sprung or carried away ; planks started ; damage 
by the vessel getting ashore ; being strained through 
stress of weather ; by breaking of the upper works, 
or timbers, or any part of the ship; by lightning; 
by fire ; by collision-; or in a justifiable engage- 
ment; and loss by plunder and force and while 
the ship is in possession of captors or pirates. 

Phillips, s. 1424. 
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The repairing or replacing of parts of the ship 
injured or destroyed by the perils insured against 
is particular average, though such parts may pre- 
viously have become deteriorated by age and use, 
provided the ship was seaworthy at the commence- 
ment of the risk. 

Phillips, s. 1425, 

If a ship is repaired at a port of distress and 

totally lost before arriving at her destination, the 

cost of the repairs is recoverable in addition to the 

total loss. 

Livie V. Jansen, 12 East, 655 (per Lord Ellenborough). 
See Le Cheminant t. Pearson, 4 Taunt. 367. 

If not repaired when lost, the repairs form no 
ground of claim (a). But if the ship is sold un- 
repaired, the average loss is recoverable (b). 

(a) See Knight v. Faith, 15 Q. B. 668, per Lord Campbell. 
(6) Stewart v. Steele, 5 Scott's N. R. 927. 

The underwriter is liable to repair the damaged 
or destroyed portion of the ship with materials, &c., 
corresponding to its original character. 
Phillips, s. 1428. 



ADJUSTMENT. 

358. The owner of the particular interest which 
has suffered the average loss is entitled to claim 
against his underwriter in proportion to the sum 
which the underwriter by the policy has agreed to 
insure on the property insured. 
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Ship. 

359. Under valued policies the basis of adjust- 
ment is the value of the ship in the policy, unless 
manifestly fraudulent. 

Barker v. Janson, L. R., 3 C. P. 303; Shawe v. Felton, 
2 East, 109; Haigh v. De la Cour, 3 Camp. 319. 



Under open policies it is the value of the ship at 
the commencement of the risk. 

Stevens on Average, 190; Beneke, Pr. of Ind. 133. 



[Note. — ^In open policies, therefore, the underwriter pays 
the same aliquot part of the sum he has agreed to insure, as the 
particular average is of the ship's value at the commencement 
of the risk. In valued policies he pays the same proportion of 
the valuation in the policy.] 



From the cost of repairs, in the absence of any 
stipulation in the policy, one-third new material 
for old is deducted {a) ; unless the ship be on her 
first voyage out and home (h). 

(a) Da Costa v. Newnham, 2 T. R. 407; Poingdestre v. 
Corporation of the Royal Exchange, Ry. & Moo. 878. It is 
doubtful whether this could apply to an iron ship. See Lidgett 
V. Secretan, L. R., 6 C. P. at p. 623. 

(6) Fenwick v. Robinson, 3 C. & P. 323; Pirie v, Steele, 
2 Mood. & Rob. 49; 8 C. & P. 200. 

[Note. — The question whether a ship is on her first voyage 
is not determined by the policy. Pirie v. Steele, ubi sup!] 

American Law., — The deduction is made though the 
ship be new. 

Nickels V. Maine Fire and Mar. Ins. Co., 11 
Mass. Rep. 253; Dunham v. Commercial Ins. Co., 
11 Johns. N. T. 315; Phillips, s. 1431. 
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The value of the old materials is deducted from 
the nett expense of the repairs, after deducting the 
one-third. 

Arn. 4tli ed. 840. 

Ameeican Rule, — The value of the old materials is 
applied towards the payment of the new. The third 
is then deducted from the balance. 

2 Phillips, p. 181. 

Repairs at a port of distress are paid for by 

underwriters at their cost at that port. 

Benecke, Pr. of Ind. 459—461; Center \. American Ins. 
Co., 7 Cow. N. Y. 564. 

Goods sold to pay for repairs at a port of distress 
are paid for according to their clear value at the 
port of destination, including freight. 

Arnould, 4th ed. 841 (n. 3). 

Freight. 

[See this title, sub-title " Partial Loss."] 

360. The goods loaded falling short by reason 
of the perils insured against of the full intended 
cargo, the underwriter on a valued policy is liable 
to pay only as particular average such propor- 
tion of the value in the policy as that part of the 
cargo for which freight would have been payable 
but for the intervention of the perils insured 
against, bears to the full intended cargo. 
Forbes v. Aspinall, 13 East, 323. 

Under open policies the loss is adjusted upon 
the gross proceeds of the freight at the port of 
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destination, and the underwriters pay their pro- 
portion of the actual amount of freight lost. . 

Arn. 4th ed. 843. 

[See " Profits and Commissions," post.] 

Cargo. 

361. Under valued policies the basis of adjust- 
ment is the value of the cargo stated in the policy. 

Under open policies it is the prime cost on 
board. This is ascertained by comparing the gross 
produce of the sound with the gross produce of the 
damaged sales at the port of destination, and the 
same rate of deterioration is applied to the amount 
insured. 

Johnson v. Sheddon, 2 East, 581; St. on Av. 92; Usher v. 
Noble, 12 East, 639. 

Example. — If the damage amounts to half the 
sound value, the underwriter pays half the sum he 
has agreed to insure. 

Arn. 4th ed. 829. 

[Note. — The expenses of sale are added to the quantum 
of loss claimed against the insurer. Hudson v. Majoribanks, 
7 Moore, 463.] 

A portion of cargo shipped in separate packages 
being lost, and another portion damaged, it is usual 
to adjust the loss separately. 

Where several articles are insured together, and 

each suffers a particular average loss, the claim 

must be adjusted separately on each. 

Arn. 4th ed. 830. 

[Note. — There being a sale of damaged goods with a view 
of comparing sound and damaged values, the charges of such 
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sales are added to the amount of the particular average after 
its quantum has been ascertained, and the whole is then 
apportioned on the underwriters in the usual way. Stevens 
on Average, 148—150; Benecke, Pr. of Indem. 436, 437.] 

If the assured puts an end to the voyage at a 
port short of the destination, the loss the goods 
may have sustained by sea damage should be ad- 
justed on the same principles as at the port of 
destination, 

2 Phillips, s. 1467. 

To make the underwriter liable under the memo- 
randum the loss must amount to the stipulated 
per-centage on the insured value. 



particular (Uj^arges. 



[See " Suing and Labouring," post.] 
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Wtxih of ti^e ^m. 



Definition. 

362. Perils of the sea include all fortuitous 
occurrences which are incident to navigation, and 
the extraordinary action of the winds and waves 
proximately causing loss or damage to the subject 
insured. 

If the damage or loss arises from no unusual 
cause, though the winds and waves may be con- 
cerned in it, the loss is to be attributed to wear and 
tear, for which the underwriters are not responsible. 

See the judgment in Dudgeon v. Pembroke, L. E., 9 Q. B. 
581; more fully reported 31 L. T. Rep., N. S. 31. To the 
same effect, Lush, J., upheld by the Court of Common Pleas, 
in Merchants' Trading Co. v. Universal Marine Ins. Co., 
unreported (a), but referred to in Dudgeon v. Pemhroke and 
Anderson Y.Morice, 31 L. T. Eep., N. S. 605; L. R., 10 C. P. 58. 

[Note. — The words "perils of the sea" are terms of general 
import upon which the Court is to put a construction. See 
Crofts V. Marshall (ubi infra). Story, J., in 2 Sumner, 567, 
says perils of the sea must be clearly understood to include 
only such losses as are of an extraordinary nature, or arising 
from irresistible force or some overwhelming power which can- 
not be guarded against by ordinary skill and prudence.] 



(a) I have been favoured with the shorthand writer's tran- 
script of the judgment delivered by the Court of Common Pleas 
on the 25th of November, 1870, on an application for a new 
trial. The facts are thus stated : — 

By the policy the vessel was insured on a voyage from the 
Mersey to Cardiff, while there, and thence to Alexandria, 
while there, and then home to a port, &c. 

Having taken on board a few hundred tons of coal at Liver- 
pool, the vessel proceeded to Cardiff, where she shipped a cargo 
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A vessel which is proved to have been in good 
repair as a seagoing ship at the commencement of the 
risk, but which, nevertheless, without any apparent 
cause, founders during the voyage, must be taken 

of over 2,000 tons of coal for Alexandria. She left the Cardiff 
Docks on the morning of the 10th of September, 1869, with 
this full cargo on board, and on the night of the same day, 
whilst riding at her anchor in Cardiff Roads, foundered. There 
was no stress of weather or heavy sea, there were no rocks, 
and nothing to account for her going down. 

The judgment then proceeds thus : — " The account given 
by those on board was, that the water came in rapidly in one 
place and in considerable quantities, that there was a noise as 
of the crashing or rending of iron at or near that place, and that 
the vessel quickly filled with water and sunk. The substantial 
defence set up by the underwriters was that the vessel was not 
seaworthy, and that the loss was occasioned by the inherent 
weakness of the vessel caused by an originally weakly con- 
struction, or by deterioration the result of neglect, and her. 
consequent inability to carry the full cargo with which she was 
finally laden, and that she broke up from that cause alone and 
not from any extraordinary or unusual peril. The question was 
discussed at the trial, and endeavoured to be solved by evidence 
given on both sides as to the cause of the sudden irruption of 
the water in Cardiff Roads. It was contended for the plaintiffs 
that the vessel was proved to have been thoroughly repaired 
and to have been seaworthy on leaving Birkenhead, and that 
the foundering or sinking of the vessel at Cardiff could, there- 
fore, only have resulted from some inexplicable and extra- 
ordinary accident, which must, therefore, be the cause of the 
foundering, which was a peril insured against. It was con- 
tended for the defendants that no extraordinary perils were 
proved, that the fact of this vessel having sunk without any 
apparent or adequate cause almost immediately after her full 
cargo was on board, was the strongest evidence of her not 
having been fit to encounter the ordinary perils of the voyage ; 
that, under the circumstances which were proved, .nothing 
whatever having been shown to account for the vessel sinking 
whilst riding at anchor in smooth water and so soon after she 
left Cardiff, the natural presumption would arise that the vessel 
was not seaworthy and that the loss had arisen from that cause. 
The warranty or condition of seaworthiness was explained by 
the learned judge to the jury as follows : namely, ' That the 
assured undertakes in a voyage policy that the vessel shall start 
upon the voyage in all respects fit to encounter the ordinary 
perils incident to such a voyage,' and he told them that if the 
vessel did not start upon the voyage in that condition then the 
policy did not attach at all, and the underwriters were free 
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to have been lost owing to some unusual though 
undetected cause of damage. 

See particularly Anderson v. Morice, p. 611 of 31 L. T., N. S. 

from responsibility, and that, on the other hand, if the ship 
was seaworthy, then the only question was whether the loss 
happened in consequence of the perils insured against. He 
further explained to the jury that the terms ' perils of the 
sea' denoted all marine casualties resulting from the violent 
action of the elements, of the wind and waters, lightning, tempest, 
stranding, striking on a rock, and so on— all casualties of that 
description as distinguished from the silent, natural, gradual 
action of the elements upon the vessel itself— that the latter 
properly belonged to wear and tear, and that what the under- 
writers insured were casualties that might happen, not conse- 
quences which must happen, casualties which might occur and 
were incident to navigation arising from the violent action of the 
elements upon the ship. The learned judge proceeded to say, 
' that in the peculiar circumstances of this case, the voyage 
having scarcely commenced, the vessel being in still water at 
the time when this casualty happened, this case was distinguish- 
able from the ordinary class of cases in its circumstances, and 
those two questions, apparently different in form, appeared to 
him to become merged in the one practical question, which was 
this, was the leak, the extraordinary leak, which occurred 
while the vessel was lying at anchor, attributable to injury and 
violence from without or weakness within ?' The learned 
judge further told the jury that the evidence shut them up to 
that alternative, one or the other, and that if they found it 
could not be attributed to perils of the sea, that is, the violent 
action of the elements from without or any other casualty 
involved in perils of the sea, then that he did not see but that 
it was for the jury to judge what other conclusion they could 
come to than that it must be due to an inherent infirmity in the 
ship itself. After calling the attention of the jury to the details 
of the evidence, the learned judge proceeded to address the 
jury as follows : ' That is the whole account of what happened. 
Do you see in that any evidence at all of what I have described 
to you as perils of the sea— any violent action of the elements in 
stranding, collision, or anything of that kind which would 
account for the vessel going down ? If you do not, then the 
loss is not by the perils of the sea. As I have said, the 
silent, natural action of the water on a floating body is not 
a peril of the sea, but it is wear and tear. According to 
the description given here, the ship was unable to maintain 
herself afloat in still water, lying quietly at anchor. If so, there 
is an end of the case. It was no peril of the sea at all, as I 
have said. That being so, and there being nothing at all to 
account for that mystery, what is the conclusion ? That she 
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363. Examples of what are Losses by Perils 
of the Sea. 

Stranding, where it is fortuitous and not arising in the ordi- 
nary course of the voyage. 

Fletcher v. Inglis, 2 B. & Aid. 315. Ebbing tide, hard and 
uneven bottom, swell in harbour. 

Loss of ship by running her ashore, being waterlogged, and 
incapable of pursuing the voyage, although no unusual cause. 

Dudgeon v. Pembroke {sup.). 

Sinking in harbour from no apparent cause, ship being 
proved seaworthy. 

Anderson v. Morice (sup.); L. R., 10 C. P. 58. 

[See further examples, " Loss : Cause of Loss," 
ante.] 

must have been in such a condition when she left the dock as 
that she could not encounter the ordinary perils of the voyage — 
she could not ride at anchor in still water.' After some 
further observations, the learned judge concluded as follows : 
'As I have said, the two questions are so mixed up together, 
that if it was not a peril of the sea there is an end of it in that 
way. If not, this occurring so soon after she left the dock, the 
inference seems irresistible that she must have been in a very 
infirm state, although not known to the parties when she left 
the dock, to have been the subject of such a catastrophe within 
twelve hours after she sailed.' As to the first alleged mis- 
direction, the question at the trial was whether the vessel sank 
through unseaworthiness or from some extraordinary and un- 
accountable accident, and the learned judge compendiously 
expressed this contention in the question which he left to the 
jury of whether the leak was attributable to injury and violence 
from without or to weakness within. It is quite true that the 
perils mentioned by tlie learned judge do not include all the 
risks and perils covered by the policy ; but from the nature of 
the question that was raised in this case, which was as to the 
cause of the sudden rushing of the water into the vessel, whether 
it was the inherent weakness of the vessel in consequence of 
original defects and construction, or neglected rust, or some 
unaccountable accident resulting in foundering, and with re- 
ference to the evidence, the attention of the jury was, in our 
opinion, properly called to such of the perils as were material 
to the point raised for their consideration." See 2 Asp., 
M. L. Ca. 431. 
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364. Examples of what are not. 

Ship damaged by being necessarily aground when the tide 
was low. Nothing fortuitous. 

Magnus v. Buttemer, 11 C. B. 876; 21 L. J., C. P. 119. 

Ship in graving dock damaged by being blown over by a 
violent gust of wind. 

Phillips V. Barber, 5 B. & Aid. 161, 

Leakage of oil by pitching of ship : but stowage not dis- 
-turbed. 

Crofts V. Marshall, 7 C. & P. 597. 

Loss of goods by the ship being svmk by the fire of another 
vessel of the same nation mistaking hjer for an enemy. 
Cullen V. Butler, 5 M. & Sel. 461. 

Electric cable insufficiently insulated; expense of laying it 
down lost through the chemical action of the salt water on the 
wire. 

Paterson v. Harris, 1 B. & S. 336; 30 L. J., Q. B. 354. 

Destruction of ship's bottom by worms in seas where worms 
ordinarily assail ships, unless sheathing be torn off by violent 
action of the sea and the bottom thus exposed. 

1 Ph. s. 1101; Kent, 3, p. 305, 306; Rohl v. Parr, 1 Esp. 
444; Martin v. Salem, 2 Mass. Rep. 420; Hazard v. N. Eng. 
Jns. Co., 8 Pet. Sup. C. Rep. 557. 

Damage by rats. 

Hunter y. Potts, 4 Camp. 203; Laveroni v. Drury, 8 Exch. 
166; 22 L. J., Ex. 2; Kay v. Wheeler, L. R., 2 C. P. 502. 

Commingling of goods on ship being wrecked and marks of 
identification obliterated by sea water. The owners refused to 
accept an apportionment. 

Spence v. Union Marine Ins. Co., L. R., 3 C. P. 427. 

[See " Loss : Cause of Loss," ante.'] 
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pirates, Eobers, antr STticbes. 



Pirates and Rovers. 

365. This term covers piracy and robbery by 
force by persons not belonging to the vessel (a): — 

An enforced sale of a cargo of a ship ashore at a 

low price by a mob (5) : 
A seizure and carrying away of the ship by the 

mutinous crew (c) : 
Or by mutinous passengers (d). 

[Note. — The peril is by many authorities considered covered 
by the term, perils of the sea. See 3 Kent, Com. 303, note.] 

Thieves. 

366. "Thieves" in the English policy is taken 
to include only theft from without, accompanied 
by violence. 

[No authority need be cited for this principle earlier than 
Taylor and others v. The Liverpool and Great Western 
Steam Co., L. R., 9 Q. B. 546, where it was fully recognized.] 



(a) Harford v. Maynard, 1 Park, Ins. 36. See Dean v. 
Hornby, 3 E. & B. 180. 

(i) NesbittY. Lushington,AT."Si.1SZ. 

(c) Brown v. Smith, 1 Dow. P. C. 349. Dixon v. Reid 
declared this a loss by barratry, 5 B. & Aid. 597. 

{d) Naylor v. Palmer, 8 Ex. 739 j 10 lb. 382; 22 L. J., 
Ex. 329; 23 lb. 323. Held to be a loss within a warranty 
^'free of seizure," Kleinwort v. Shepard, 1 E. & E. 447. 
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Americabt Law.— The cases favour the view that theft 
by persons within the ship is covered, if it could not 
have been prevented by reasonable vigilance and 
precautions. 

Atlantic Ins. Co. v. Storrow, 5 Paige, 293. Ap- 
proved and followed in American Ins. Co. v. Bryan, 
26 Wend. 563; Phillips, No. 1106; 3 Kent, Com. 303 
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ilolicB- 



367. Every contract of sea insurance must be 
expressed in a policy. 

30 & 31 Vict. c. 23, s. 7. 

Definitions of the Stamp Act (30 ^ 31 Vict. c. 23). 

" Sea insurance" means any insurance (including 
re-insurance) made upon any ship or vessel, or upon 
the machinery, tackle, or furniture of any ship or 
vessel, or upon any goods, merchandise, or property 
of any description whatever on board of any ship 
or vessel, or upon the freight or any other interest 
which may be lawfully insured in or relating to 
any ship or vessel. 

" Policy" means any instrument whereby a con- 
tract or agreement for any sea insurance is made or 
entered into. 

Classification. 
868. Policies are thus classified : — 

Open and valued. On a voyage or for a time, 
or both. On interest, or without interest, 
i. €., wagers. 

Open and Valued Policies. 

369. Valued policies differ from open policies 
in this : 
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A claim being made upon an open policy the 
value must be proved : 

As to what constitutes a valued policy, see Wilson y. Nelson, 
5 B. & S. 354; 33 L. J., Q. B. 220; Bousjield v. Barnes, 4 
Camp. 228; Anderson v. Morice, 31 L. T. Rep., N. S. 286 ; 

Being made upon a valued policy the valuation is 

binding, the transaction being bond ^de. 

Barker v. Janson, L. R., 3 C. P. 303; North of England 
Iron Steamship Lis. Assoc, v. Armstrong, L. R., 5 Q. B. 244; 
lonides v. Pender, L. R., 9 Q. B. 531. 

Fkench Law.— The value in the policy is taken to be true 
as against the insurer, till he proves the contrary. If 
he proves a considerable over valuation the policy will 
be opened, though there was no intention to deceive. 

See authorities collected, Arn. 4th ed. 288; Phillips, 
s. 1183, n. 2. 



Time Policies. 

370. Time policies are independent of the voyage 
of the ship. 

Consequently there may be a policy even on 
freight for a time within which the voyage could 
not be completed. 

Michael v. Gillespy, 26 L. J., C.P. 306; 2 C. B., N. S. 627. 

From the instant that the policy attaches the in- 
surer's right to the full premium is complete, and the 
assured is entitled to indemnification in case of loss. 

Tyrie v. Fletcher, 2 Cowp. 666; Lorraine v. Tomlinson, 2 
Dougl. 585. 

A time policy may be made to commence from a 
period anterior to its date, and such a policy will 
cover a loss which has already happened, though 
the words " lost or not lost " be not in the policy. 
Hacks V. Thornton, Holt's N. P. 30. 
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Mixed Policies. 

371. These are policies in which not only time 
but the termini of the voyage are specified. 

A loss to be recoverable under such a policy must 
be the result of a peril occurring during the time 
fixed and whilst the ship is on her voyage from 
one terminus to another. 

Interest. 

372. Policies on British ships or on goods or 

effects laden on board such ships, "interest or no 

interest," or "without further proof of interest than 

the policy," or "by way of gaming or wagering," or 

"without benefit of salvage to the insurer," are void. 

19 Geo. 2, c. 37, s. 1 ; Lowry v. Bourdilieu, 2 Doug. 468 ; 
Kent V. Bird, 2 Cowp. 583 ; Kulen Kemp v. Vigne, 1 T. R. 
304; Murphy v. Bell, 4 Bing. 567. 

FoEEiGN Law.— Wager policies are prohibited almost 
universally. 

Arn. 4thed. 117, 118. 

If a policy contains words to the same effect as 
those enumerated in the Act, the case is within it, 
although it may be manifest that it is not a gaming 
insurance. 

Best, C. J., in Murphy v. Bell (tibi sup.). 

Exceptions. 

(1 ) Policies on private ships of war fitted out to cruise against 
the Queen's enemies. 

19 Geo. 2, c. 37, s. 2. 

(2) Policies on effects from any ports or places in Europe 
and America in the possession of the crowns of Spain and 
Portugal. 

19 Geo. 3, c. 37, s. 2; Da Costa v. Frith, 4 Burr. 1966. 
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Such policies on foreign ships are still lawful at 
common law. 

Nantes v. Thompson, 2 East, 385. 

[Note.— It may be a question whether they are prohibited 
by 8 & 9 Viet. c. 109, s. 18.] 

Profits are substantially an interest in goods, and 

a policy thereon, " to be considered sufficient proof 

of interest," or without benefit of salvage, although 

free of average, is void. 

Smith V. Reynolds, 25 L. J. Ex. 337; 1 H. & N. 221; Dc 
Mattos V. North, L. R., 3 Ex. 185; Mortimer v. Broadwood, 
17 W. R. 153. 

Policies which do not appear on their face to be 

wager policies are taken to be policies on interest, 

and the interest of the party insuring must be 

proved. 

Cousin V. Nantes, 3 Taunt. 513. 

Policies covering only the prime cost of goods 

are valid. 

Lewis V. Rucker, 2 Burr. 1167. 



Slip; Execution and Delivery. 

373. The slip being duly initialed, is conclusive 
evidence as to the terms of the contract and binding 
in honour and good faith, but cannot be made the 
foundation of any proceedings at law. 

Fisher v. Liverpool Fire and Marine Ins. Co., L. R., 8 
Q B 469; lonides v. Pacific Fire and Marine Ins. Co., 
L. R., 7 Q. B. 517; Cory v. Fatton, L. R., 7 Q. B. 304; Lish- 
man v. Northern Maritime Ins. Co., L. R., 8 C. P. 216. 
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The contract is not complete until the policy is 
executed and delivered to and accepted by the 
assured, or some agent for him. 

Xenos V. Wichham, L. R., 2 H. of L. 296, 

Stamp. 

374. The policy must be stamped before execu- 
cution, and dated. 

Stamp Law, 30 & 31 Vict. c. 23, ss. 9, 13. As to stamping 
policies made abroad, see 28 & 29 Vict. c. 96, s. 15; 30 & 31 
Vict. c. 23, s. 9, par. 2. 

Statements. 

375. The policy should state — 

1. The name of some party either really or 
nominally insured. 2. The voyage or 
risk insured. 3. The subject insured. 
4. The perils insured against. 5. The 
name of the ship and master where 
known. 6. The premium. 7. The sums 
insured. 8. The subscription of the 
underwriter. 

A policy not containing (2) (3) (4) (7) and (8) 
is absolutely null and void. 

30 & 31 Vict. c. 23, s, 7. See Edwards v. Aberayron 
Mutual Ship. Ins. Hoc, 31 L. T. Rep., N. S. 779. 

Time. 

376. No policy shall be made for any time ex- 
ceeding twelve months. 

30 & 31 Vict. c. 23, s. 8, 
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The Ship ; and Master. 

377. The ship must be correctly described, but 
a mistake in her name which does not mislead the 
underwriter will not avoid the policy. 

lonides v. Pacific Fire and Marine Ins. Co., L. E., 7 Q. B. 
517; Le MesurierY. Vaughan, 6 East, 382; Hall v.Molineaux, 
6 East, 385. 

[NoTK. — Consent or necessity justify the employment of a 
ship other than that described. Am. 4th ed. 323.} 

The ship upon which goods may be shipped being 
uncertain, the clause " ship or ships" is allowed. 

Arn. 4th ed. 318, note. 

A subsequent incorrect declaration as to the ship 
on a policy containing this clause will not avoid the 
policy. 

lonides Y.Pacific Fire and Marine l7is. Co. {sup.); Robinson 
Y. Touray, 3 Camp. 158. 

Master. 
It is no implied condition that the master should 
be correctly named, or that the same master should 
continue on board throughout the voyage. 

The master, however, must not be changed if the 
effect is to increase the risk, ex. gr., by employing 
a belligerent instead of a neutral. 
Arn. 4th ed. 324, 

In making such a change the assured must act 

bond fide, and provide a competent substitute, 

tValden v. Firemen Ins. Co., 12 Johns. 138 (per Judge Piatt.) 

[Note.— See as to the effect of employing uncertificated 
masters, &c.. Farmer v. Legg, 7 T. R. 186; Cunard Y.Hyde, 
27 L. J., Q. B. 408 ; 29 id. 6 ; Wilson v. Rankin, 34 L. J., 
Q. B. 62 ; L. R., 1 Q* B. 162.] 
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Parties. 

378. No policy shall be effected without first 
inserting therein the name or names, or the usual 
style and firm of dealing of — 

(1) One or more of the persons interested ; 

or of 

(2) The consignor or consignee of the pro- 

perty to be insured ; or of 

(3) The persons resident in Great Britain who 

shall receive the order for and effect the 
policy ; or of 

(4) The persons who shall give the order to the 

agent immediately employed to effect it. 

28 Geo. 3, c. 56; Hibbert v. Martin, 1 Camp. 538; Mellish 
V. Bell, 15 East, 4; see Watson v. Swann, 11 C. B., N. S., 
756; 31 L. J., C. P. 210. 

[Note. — Part owners should separately insure their separate 
interests. Bell v. Humphries, 2 Stark. 345 ; Roberts v. Ogilby, 
9 Price, 269. See Robinson v. Gleadow, 2 Bing. N. C. 156.] 

The indorsement of a declaration in favour of a 
stranger to an underwriter on a general policy 
gives no right of action to the stranger against the 
underwriter. 

Watson V. Swann (ubi sup.). 

[In this case the person insuring was not at the time of the 
execution of the policy an agent for the owner of the interest 
subsequently declared. There was, therefore, no privity what- 
ever between the owner and the underwriter.] 

Whether the broker making the indorsement 
can sue for the benefit of the person interested,^ 
is not decided. Semble, he may. 

Erie, C. J., p. 213 of 31 L. J., C. P. 
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A policy entered into without authority cannot, 

it would seem, be made valid by ratification. 

Per Lord Elleuborough, in Bell v. Janson, 1 M. & S. 203, 
dissenting from the opinion of Uuller, J., in Wolff v. Horn- 
castle, 1 B. & P. 316. 

An undisclosed principal may sue on a policy 

made only in the name of his agent. 

Brown v. Provincial Ins. Co. of Canada, L. R., 5 P. C. 
263. 

The transfer of the insured property must be 
absolute in order to preclude the party originally 
insured from recovering on the policy for the 
benefit of the transferee. 

Arn. 4th ed. 105 ; Fowles v. Innes, II M. & W. 10 ; 12 
L. J., Ex. 163. 

[As to the rights of agents, consignees, and in- 
dorsees of bills of lading, see " Cargo," " Insurable 
Interest " and " Agents," ante.] 

Alteration of the Policy. 
379. No material alteration can be made in a 
policy after it is underwritten, without the consent 
of all parties. 

For cases, see Arn. 4th ed. p. 251, n. 1; and "Examples," 
infra. 

Where something has been inserted by fraud or 
mistake, this may afford a defence to an action 
upon the policy on equitable grounds. 

Wake V. Harrop, 30 L. J., Ex. 273; 6 H. & N. 768; in 
error, 31 L. J., Ex. 451; Motteux v. London Ass. Co., ,1 
Atkyns, 545; Henkle v. Royal Exchange Ass., 1 Vesey, sen. 
317; Andrews v. Essex Fire and Marine Ins. Co., 3 Mason's 
Rep. 6. 
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Mistakes in declarations of interest (which may 

be verbal) may be rectified by parol. 

See lonides v. Pacific Fire and Marine Ins. Co., L. E., 
7 Q. B. 50; Robinson v. Tovuray, Z Camp. 158. 

To be material an alteration must change the 
sense or in some degree affect the substance of the 
contract. 

Examples. 

Material Alterations. 
Alteration of destination (a), and addition of alternative 
destination (&). 

(a) Laird v. Robertson, 4 Br. P. C. 488; (5) Campbell v. 
Christie, 2 Stark. 64. 

Insertion of a specific subject of insurance in a policy which 
had been executed without any such descriptirai. 

Langhorn v. Cologan, 4 Taunt, S30. 

Alteration of a specified day in the warranty as to time of 
sailing. 

Fairlie v. Christie, 7 Taunt. 416. 

Addition of a place of call ia a policy giving leave to touch 
and stay at all ports whatever, such place of icall beiog out of 
the course of the voyage insured. 

Forshaw v. Chabert, 3 Br. & B. 158. 

Immaterial Alterations, 

The addition of tlie name of the ship in Spaaish and of the 
words " both or either'' to the two ports of destination. 

Clapham v. Cologan, 3 Camp. 382. 

Adding the words " and trade'' to a policy giving leave to 
touch and stay, sell, barter and exchange, load, unload or re- 
load, such policy in effect giving liberty to trade. 

For cases and authorities, see n. 1, p. 253, Arn. 4th ed. 
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Alterations and the Stamp Act. 

380. An alteration made in the policy requiring 
the consent of the underwriter at common law, 
and receiving it, is nevertheless void without a 
fresh stamp if — 

(1) Made after the determination of the risk 

originally insured ; 

[Note. — As to what is a determination of the risk, see Lord 
Ellenborough in Kensington v. Inglis, 8 East, 273.] 

(2) It prolongs the time covered by the policy 

beyond the period of six months in the case 
of a policy made for a less period than six 
months, or beyond the period allowed by 
the Stamp Act in the case of a policy made 
for a greater period than six months ; 

(3) It changes the property in the articles insured; 

(4) It adds a sum to that insured. 

30 & 31 Vict. c. 23, s. 10. See, on the construction of 
prior similar statutes, Ridsdale v. Shedden, 4 Camp. 107; 
Hubbard v. Jackson, 4 Taunt. 169; Ramstrom v. Bell, 5 M. 
& S. 267; Brocklebank v. Sugrue, 1 B. & Ad. 81; Hill v. 
Patten (Lord Ellenborough), 8 East, 373, 376. 

A policy void under the stamp law, by reason of 
an alteration, is void altogether. 

Example. 

The original insurance being on "outfit," the policy was 
altered to " goods." The assured was held disentitled to recover 
either on outfit or goods. 

Hill V. Patten (sup.), and French v. Patten, 1 Camp. 72; 
9 East, 351. 
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Neither an alteration of an express warranty nor 

a waiver of an implied warranty can affect the 

policy. 

Hubbard v. Jackson, 4 Taunt. 174; Weir v. Aberdein, 2 B. 
& Aid. 320. 

The mere correction of a mistake does not affect 
the policy. 

Cole Y. Parkin, 12 East, 471; Sawtell v. Loudon, 5 Taunt. 
359. 

The insurance being on goods by "ship or ships" 
to be declared, the wrong ship being declared, a 
memorandum correcting the mistake does not 
require a fresh stamp. 

Robinson v. Touray, 3 Camp. 158; 1 M. & S. 217. 



Forfeiture and Rescission. 

381. A policy may be avoided by failure of the 

assured to perform conditions precedent or to comply 

with express or implied warranties. 

Hughes v. Tindall, 18 C. B. 98; Turnbull v. fVoolfe, 9 
Jur., N. S. 57. And see " Warranties," post. 

The rescission of the contract must be the act of 

both parties to it. 

See lonides v. Harford, 29 L. J., Ex. note at p. 39; Baines 
V. Wood/all, 6 C. B.,'N. S. 657; 28 L. J., C. P. 338. 

An insurance broker has not power to demand or 
consent to the cancellation of the policy, although 
it has been left in his hands. 

Xenos Y. Wickham, L. R., 2 H. of L. 296. 
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The policy being obtained by fraud, proceedings 
at law, upon it will be restrained and the policy will 
be ordered to be delivered up to be cancelled. 

London and Provincial Marine Ins. Co. v. Seymour, L. R., 
,17 Eq. 85. 

Conditions attached to the Policy. 

882. Although parties cannot contract so as to 
oust the jurisdiction of the Courts, they may agree 
that no action shall be brought until the perform- 
ance of conditions precedent. , 

Scott V. Avery, 5 H. of L. Ca. 811; Thompson v. Charnock, 
8 T. Rep. 139; Horton v. Sayer, 4 H. & N. 643; Mliott v. 
Royal Exchange Ass. Co., L. R., 3 Ex. 237; Roper v. Lendon, 
1 E. & E. 825. 



If the contract is in such terms that a reference 
to a third person or to a board of directors is a con- 
dition precedent to the right of the party to maintain 
an action, then he is not entitled to maintain it 
until that condition is complied with ; but if on the 
other hand the contract is to pay for the loss, with a 
subsequent contract to refer the question to arbitra- 
tion contained in a distinct clause collateral to the 
other, then that contract, for reference will not oust 
the jurisdiction of the Courts or deprive the party 
of his action. 

Per Kelly, C. B., in Elliott v. Royal Exchange Ass. Co., 
L. R.,' 2 Ex. at p. 243. See Tredwen v. Holman,l H. & C. 
12, and Edwards v. Aberayron Mutual Ship Ins: Soc, 31 
L. T. Rep., N. S. 779., 

[To be read in with last par. on " Liability of Members," tit. 
" Mutual Insurance Associations," ante]* 

c. : Q 
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Continuing Policies. 

383. A policy to be renewed from year to year 

is a continuing policy. 

Michael V. Gillespy, 2 C. B., N. S. 627; 26 L. J., C. P. 306; 
and see Philadelphia Ins. Co. v. American Ins. Coi, 23 Phil. 
St. 65. 

It is a question of construction and of evidence 
whether the contract has terminated or is continuing. 

Principles governing the Construction of 
Policies. 

384. The ordinary principles upon which mer- 
cantile instruments are construed are applicable to 
policies of marine insurance. 

Where the contract can be shown to have been 
made in contemplation of particular usages, such 
usages will be considered as forming a part of and 
controlling the meaning of the policy. 

[See " Usage," posQ 

The policy being a printed form with certain 
blanks filled up in writing, then if there is any 
doubt about the sense or meaning of the whole, 
the words superadded in writing are entitled to 
have a greater effect attributed to them than the 
printed words. 

Robertson v. French, 4 East, 130 (Lord Elienborongh)^ 
Gumm V. Tyrie, 33 L. J., Q. B. 97. 

Written portions of printed forms are also more 

strictly construed, 

Arn. 4th ed. 280. 
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Scope of the Policy, 

385. The policy applies only to maritime risks, 
unless otherwise declared by the parties. 

Rhodoconachi v. Elliott, L. R., 4 C. P. 649; Harrison, v. 
Ellis, 7 E. & B. 465. See Felly v. Royal Exchange Ins. Co., 
1 Burr. 341. 

The courts will ascertain who has an insurable 
interest, and construe the policy in favour of those 
for whose benefit it may appear to have been 
effected. 

Routh V. Thompson, 11 East, 428; 13 East, 274. 

The intention of the party directing the insurance 

to be effected determines whose interest the policy 

can be applied to protect. 

Grant v. Hill, 4 Taunt. 380; Irving v. Richardson, 2 B. 
& Ad. 193. 

Any party to whom an interest in the property 
insured "doth, may, or shall appertain," at any 
time during the pendency of the risk may, under 
the general words, by subsequent adoption, take 
advantage of the policy to protect such interest, 
unless it appears from extrinsic evidence that the 
person directing the policy to be effected intended 
^t the time so to confine the insurance as not to 
embrace such interest. 

When the Policy takes Effect. 

386. A policy takes effect from the day of its 
date. 

Lightbodyr. North American Ins. Co., 23 Wend.N. Y.18; 
Philadelphia fys. Co. v. American Ins, Co., 23 Penn. St. 65. 

q2 
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"On" a certain day extends to all losses happen- 
ing during any part of the day. 

Jackson V. Ramsay, 3 Cotven, 75. 

" From the day" and " from the day of the date" 
mean the same thing, and are both exclusive. 
Pugh V. Leeds, Cowp. 714. 

Postponing the risk by making a compulsory 
intermediate passage does not prevent its attaching, 
if the voyage is pursued without unnecessary delay; 
Ph. s. 924; Driscol v. Passmore, 1 Bos. & P. 200. 

Where the policy does not attach at the outset 
for want of a subject coming within the descrip- 
tion in the policy, an indorsement of liberty to touch 
at another port will not cause it to attach, the under- 
writers not knowing that the risk had not com- 
menced. 

Scriba v. Ins. Co. of North America, 2 Wash. C. C. 107; 
Ph. s. 947. 

A policy may relate to a risk and cover losses 
anterior to its date if there be no concealment or 
misrepresentation by either party.' 

Mead v. Davison, 3 Ad. & E. 303; Hallock v. Commercial 
Ins.- Co., 2Dutoh, N. Y. 268; Commercial Ins. Co. w^Hallock, 
3 Dutch, N. Y. 645. 

Usual Clauses. 

, 387. The usual clauses in a policy now are as 
follow : — 

( 1 ) An assignment clause ; (2) a clause providing 
"lost or not lost;" (3) a statement of the ter- 
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minus a quo and the terminus ad quern ; (4) a 
description of the subject of insurance ; (5)' 
the name of the ship (unless the policy be 
on ship or ships) ; (6) the name of the 
master when known; (7) the duration of 
the risk; (8) at what places the ship is at 
liberty to touch and stay ; (9) the valuation; 
(10) the sum or sums insured; (11) the 
perils insured against; (12) the sue and 
labour clause; (13) the actual contract and 
receipt clause; (14) the premium; (15) a 
running down clause; (16) the memoran- 
dum; (17) the names of the underwriters (a), 
with the day, month, and year^ upon which 
they respectively subscribe. 

The underwriter undertakes the risk, in addition 
to the specified perils, " of all other perils, losses, 
and misfortunes that have or shall come to the 
hurt, detriment or damage of the said goods, mer- 
chandise and ship, &c., or any part thereof." 

Assignment Clause. 

388. The assignee may maintain an action in 
his own name, even though he is not beneficially 
interested in the subject-matter of the insurance(5). 



(a) A .subscription in the name of a partnership firm is 
sufficient (Reed v. Allan, 4 Ex. 326; Dowdall v. Allan, 19 
L. J., Q. B. 41). , ■ , 

(b) 31 & 32 Vict. c. 86, s. 1 : Whenever a policy of insurance 
on any ship, or on any goods in any.ship,.or pn any freight, has' 
been assigned so as to pass the beneficial interest in such policy 
to any person entitled to the property thereby insured, the' 
assignee- of such policy sball be entitled .to sue thereon in his 
own name ; and the defendant in any action shall be entitled to 
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A policy may be assigned under this act after 
loss so as to entitle the assured to sue in his own 
name. 

By an assignment including " all rights accrued 

under the policy," the assignee obtains an interest 

in the thing lost, and is therefore "entitled to the 

property insured " within the terms of the act. 

Loyd-t. Fleming, Loyd v, Spence, L. R., 7 Q. B. 299; 
Alexander t. Campbell, 1 Asp. M. L. C. 373. 

The consent of the underwriters is not necessary 
to the validity of an assignment. 

Sparkes v. Marshall, 2 Bing. N. C. 761. 

American Law. — The Boston policy contains a clause 
"that an assignment shall avoid the policy without 
the previous consent in writing of the assured," Duer. 
vol. 2, pp. 62, 63; the Philadelphia policy, "that no 
assignments shall be valid unless the premium be first 
paid or secured to the satisfaction of the under- 
writers." Ibid. pp. 68, 69. By the usage in Boston, 
if the insurers consent to the assignment, the assignee 
is entitled to exactly the same extent of indemnity a9 
the party originally ins.ured. Am. 4th ed. 106, note. 

The assignment may be made any time before 
action brought. 

Sparkes v. Marshall (ubi sup.). 

Where the assignee sues in his own name or in 
the name of his broker, it is open to the defendant 

make any defence which he would have been entitled to make, 
if the said action had been brought in the name of-the person 
by whom, or for whose account, the policy sued upon was 
effected. 

Sect. 2: It shall be lawful to make any assignment of a policy 
of insurance by indorsement on the policy in the words, or to 
the effect set forth in the schedule, viz., " I do hereby assign 
1;he within policy on," &c. 
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to make any defence which he would have been 
entitled to make if the action had been brought in 
the name of the person by whom or for whose 
account the policy sued upon was effected. 

Be Pothonier v. De Mattos, E. B. & E. 461 ; Gibson v. 
Winter, 5 B. & Ad. 96; Banerman v. Radenius, 2 Sm. L. C. 
343. 

In the case of absolute sale or transfer of the 
subject-matter of insurance there must be an 
assignment of the policy by the vendor to the 
vendee, or an agreement to keep it alive for the 
benefit of the latter, to enable the vendor to sue as 
trustee for him. 

Powles V. Innes, II M. & W. 10; Hibhert v. Carter, 1 T. R. 
745. 

Lost or not Lost. 

389. This clause creates a contract of indemnity 
against all past loss where the assured had an in- 
surable interest at the time of the loss, but against 
past partial loss only where the assured acquires 
his interest subsequent to the loss. 

Sutherland v. Pratt, 11 M. & W. 296; 2 Duer, p. 7; Hastie 
v.. Couturier, 9 Ex. 109, Coleridge, J. 



The contract is binding where both parties were 
aware of the loss when they executed the policy, 
the insurance having been accepted and the pre- 
miums paid previously. 

Mead v. Davison, 3 A. & E. 303 ; Gledstanes v. Royal Ex- 
change Ass. Co., 34 L. J., Q. B. 30. 
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Sue and Labour. 

390. This clause runs thus: "And in case of 
any loss or misfortune it shall be lawful to the 
assured, their factors, servants, and assigns, to sue, 
labour, and travel for, in and about the defence, 
safeguard and recovery of the said goods and mer- 
chandises, and ship, &c., or any part thereof, with- 
out prejudice to this insurance;, to the charges 
whereof we, the assurers, will contribute each one 
according to the rate and quantity of his sum herein 
assured." 

[See title " Suing and Labouring," joosf.] 

Memorandum. 

391. The memorandum in the policy is in this 
form: — Corn (a), fish (6), salt(c); fruit, flour, and 
seed are warranted free from average unless general 
or the ship be stranded. 

(a) Includes malt, Moody v. Surridge, 2 Esp. 633;" peas 
and beans, Mason v. Skurray, 1 Marsh. Ins. 223; 1 Park, 245, 
258; but not rice, Scott v. Bourdillon, 2 B. & P., N. R. 213. ' 

(6) Barker v. Ludlow, 2 Johns. Ca. 289,. "dried fish." held . 
not to include other kinds, such as "pickled fish." See, as to 
" roots," Colt V. Commercial Ins. Co., 7 Johns, Rep. 385; 
" skins," Bakewell v. United Ins. Co., 2 John. Ca. 246. ^ 

(c) Does not include saltpetre, Journu v. Bourdieu, Marsh, 
on Ins. 216; 1 Park, 245. 

Sugar, tobacco, hemp, flax, hides and skins (a) 
are warranted free from average under 51. per cent. 

(a) Held in the United States not to include furs. Astor v. 
Union Ins. Co., 7 Cowan's Rep. 202, 

And all other goods, and also the ship and freight. 
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are warranted free from average under Si. per 
cent., unless general or the ship be stranded. 

The specification of one enumerated article ex- 
cludes all other descriptions of the same. 

Phillips, s. 1674. 

[See " Cargo," ante.'] 

" Unless general.": — These words create a liability 
for general average loss, whatever the amount. 
Am. 4tli ed. 736; Wilson v. Smith, 2 Burr. 1550. 

" Or the Sfiip be Stranded."— 

[See " Stranding,", post.} 

Three and Five per cent. — The aggregate damage 
during the voyage determines the operation of this 
clause. 

But general and particular average, and particular 
charges, and the expense of ascertaining the amount 
of the loss cannot be added together so as to make 
the underwriter liable. 

Am. 4th ed. 745, 746. 

The exception is limited in its application to the 

amount at risk under the policy at the time of 

loss, 

SoM T. Parr, 1 Esp. 445, 

The proportion of damage is calculated upon the 
whole of each specified article taken separately. 

Phillips, s. 1785; Am. 4th ed. 747. 



234 MAEINE INSUEANCE. 

All other goods are taken as forming together 
one mass of property, and the percentage of damage 
is calculated on the aggregate value of it, unless (a) 
the articles not enumerated are separately valued in 
the policy, 

Phillips, s. 1786 ; Arn. 4th ed, 747. 

Where large quantities of the same description of 
articles, whether enumerated or unenumerated, are 
made up in separate packages, the damage must 
amount to 5 per cent, or 3 per cent, of the whole 
aggregate of packages of the same class of goods, 
and cannot be calculated upon each separate 

package. 

Am. 4th ed. 747. 

[Note. — (a) Stipulations are sometimes introduced providing 
for the payment of average on each species or on given numbers 
of packages, " as if separately insured." The assured may then 
claim the percentage on each package, though in the aggregate it 
fall below the percentage on the whole cargo. Arn. 4th ed. 748. 

(6) If the damage exceed the required percentage on the 
whole amount, the assured may calculate the percentage on the 
whole amount, or on the damaged packages. Hagedorn v.. 
Whitmore, 1 Stark. 157; Arn. 4th ed. 479]. 

The premium is not included in estimating the 
value of the goods, 

American Rule. — It is included. 
Phillips, s. 1790. 

Where the loss exceeds the excepted amount of 
percentage, the underwriter is liable for the full 
amount of the loss, and not only for the excess. 

(a)' 2 Parsons, 411; Ocean Ins, Co, v, Carrinffton, 3 Conn, 
■^ep. 357; Phillips, s. 1788. 
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The Premium. 

392. In the common forms of policy, the under- 
writer expressly acknowledges the receipt of the 
premium from the assured — " Confessing ourselves 
paid the consideration due unto us for the assurance 
by the assured." 

This acknowledgment is binding on the under- 
writer in the absence of fraud. 

[See " Return of Premium."] 

All other Perils, Sfc. 

393. This clause covers all other cases of marine 
damage of the like kind with those specifically 
named and occasioned by similar causes. 

See Cullen v. Butler, 5 M. & Sel. 461 ; Butler v. Wildman, 

3 B. & Aid. 398 ; Phillips v. Barber, 5 B. & Aid. 161 ; 
Devaux v. I'Anson, 5 Bing. N. C. 519; Powell v. Hyde, 25 
L. J., Q. B. 65; 5 E. & B. 607; Davidson v. Burnand, L. E., 

4 C. P. 117 ; Taylor v. Dunbar, L. E., 4 C. P. 206. 

[See " Loss," and " Perils of the Sea," ante.'] 
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premium* 



[See " Policy : Usual Clauses."] 



394. The beneficial owner of the property or 
interest insured is bound to pay the premium. 



Recovery of Premium. 
[See " Agents," ante.^ 

Return of Premium. 

[See this title, post.'] 
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Insurable Interest. 

395. Profits and commissions constitute an 
insurable interest. 

[Note.— A policy on profits is within 19 Geo. 2, c. 37> s. 1. 
See "Policy: Interest," ante.'] 

An insurable interest in profits is dependent 
upon ownership of the goods, and the right to 
recover on the policy is dependent on proof that 
profits would have been made if the goods had 
arrived. 

Stockdale v. Dunlop, 6 M. & W. 224; Grant v. Parkinson, 
3 Doug. 16 ; Barclay v. Cousins, 2 East, 544 ; Hodgson v. 
Glover, 6 East. 316; Le Cras v. Hughes, Park (by Hildyard), 
568; Abbot v. Tebor, 3 John's Ca. N. Y. 39. 

Amekican Law. — It is not necessary when the cargo has 
been lost to show that there would have been a profit 
in order to constitute an insurable interest on profits. 

Patapsco Ins. Co. v. Coulter, 3 Pet. Sup. Ct. Rep, 
222. 

Profits which may be reasonably expected from 

a subject in possession are insurable (a), but an 

expectation of profit \_e.ff., by vendees founded on a 

mere promise of the vendors] is not insurable (b). 

(a) Le Cras v. Hughes (ubi sup.). 

{b) Stockdale v. Dunlop, 6 M. & W. 224. 

The goods out of which the profits are to arise 
must be shown to have beeii actually shipped on 
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board (a), unless the policy by its terms provide 

otherwise (h). 

(a) Halhead v. Young, 6 E. & B. 312; 25 L. J., Q.B. 290. 
\b) M^Swinney v. Jloyal Exchange Ass.. Co., 14 Q. B. 646. 
The insurance was on cargo loaded or to be loaded. 

An interest in shares, the value of which is de- 
pendent on the success of an adventure, is insurable 
as being an interest in profits. 

Wilson V. Jones, L. E., 2 Ex. 139. 

[See " Insurable Interest," ante.'] 

How Insured. 

396. An insurance may be efi'ected on profits 
generally without more description, and engrafted 
upon a policy on ship and goods in the common 
printed form for a certain voyage. The policy may 
be either valued or open. 

Eyre v. Glover, 16 East, 218. 

Valuation. 

397. Profits must, when valued in the policy, 
be estimated at an amount which may reasonably 
be expected to be earned. 

lonides v. Pender, L. E., 9 Q. B. 531. 

There being an excessive valuation which is con? 
cealed from the underwriter, the loss is irrecoverable. 

Id. 

[Note. — It would seem that an excessive valuation would 
make the policy a wager policy. See Blackburn, J., in lonides 
V. Pender.'] : 
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Loss. 

898. If the goods are prevented from arriving 
there is a total loss of profits. 

Arn. 4thed. 911. 

There can be no abandonment of profits on a 
small part of the goods arriving so as to enable the 
assured to recover for a constructive total loss. 
Phillips, s. 1503. 

Where the loss on goods is by expenditure and 
not by damage to them, it is not a loss on profits, 
unless specifically so agreed in the policy. 

Phillips, s. 1475. 

Adjustment. 

399. If the profits are valued, and a part of the 
goods are lost or damaged, the assured must prove 
what proportion of the profits that would have 
accrued on the goods having arrived sound he has 
lost by reason of their being damaged or a part of 
them lost, according to the state of the market, 
and he will be entitled to recover a corresponding 
proportion of the amount at which the profits are 
valued. 

Under an open policy upon profits the assured 
must prove what amount of profit would have 
accrued on the goods had they arrived sound. 
Phillips, s. 1473. 
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Definition,, 

400. Re-insurance is the process by which an 

insurer secures himself against risks which he has 

accepted from his assured. 

' 30&31 Vict. c. 23, s. 3; GledstanesY. The Royal Exchange 
Ass. Co., 34 L. J., Q. B. 30. : 

How effected. 

401. The re-insurance need not be described 
as such in the policy, but the original insurer may 
insure the subject-matter itself against the risks 
undertaken by him as if it were an original 

insurance. 

Phillips, s. 498, vol. 1, p. 255. 

[NoTE.^ — Mr. Phillips considers it expedient that the' nature 
of the insurance should be stated in the policy.] ; 

Its Operation. 

402. The original contract and the re-insurance 
are separate and distinct. The re-assured remains 
solely liable on the original contract, and alone has 
any claim against the re-insurer. 

Am. 4th ed. 94.; 1 Emerig. c. viii. s. 14, p. 252. 

French Law. — The original iiisurer in making re-insu- 
rance must deduct the amount of premium paid by his 
assured in estimating his insurable interest. 
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The same defences are available to both re-insurer 
and original insurer. 

Notice of Abandonment. 

403. Having accepted notice of abandonment, 
the original insurer should give notice of abandon- 
ment to the re-insurer. 

Ameeican Law.— There is no necessity of an abandonment 
in a re-insurance. 

Phillips, s. 1506 ; Hastie v. De Peyster, 3 Caines, N. Y. 
190. 

What Recoverahle. 

404. That which the original insurer has pro- 
perly paid or become liable to pay to his assured 
he may recover from the re-insurer. 

Heckenrath v. American Mutual Ins, Co., 1 Barb. Ch. 
N. Y. 363. 

The re-insurer may render himself liable to pay 

the costs of defending an action by the assured 

against the original insurer, ex. gr., by refusing to 

consent to payment of the loss without a contest. 

Hastie v. De Peyster, 3 Caines, N. Y. 190. See Joyce v. 
The Realm Marine Ins. Co., L. R., 7 Q. B. 580. 



R 
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Eetucu of ilrcmmm. 



General Principles. 
405. The premium paid (a) is returnable under 
the circumstances stated below (I.)> (H-)' (mO' 
(IV.). 

Phillips, s. 1847. 
[See " Agents," ante.] 

If an insurance be effected by one as agent, who 
becomes responsible for the premium, and the sup- 
posed principal does not adopt the transaction, the 
agent cannot recover back the premium, the insurers 
having incurred the risk. 

Hagedorn v. Oliverson, 2 M. & S. 485 ; Finney v. Fair- 
haven Ins. Co., 5 Met. 192. 

When a total loss of goods is recovered, there, 
cannot also be a return of premium, ex. gr., tor 
convoy. 

Langhorn v. Allnutt, 4 Taunt. 511. 

[Note. — The reason is that the loss includes the entire 
premium, added to the invoice price.] 

When the assured claims and receives the return 
premium due upon the arrival of the vessel, and 



(a) This means either literal payment, or something equiva- 
lent to it. 



RETURN OF PREMIUM. 243 

the policy is adjusted upon that footing, he cannot, 
without an express stipulation, resort again to the 
underwriter in any contingency of the adventure. 

May V. Christie, Holt's N. P. Rep. 67. 

Premiums paid upon a policy the subject of which 
is illegal cannot be recovered back in any event. 

Lowry v. Bourdieu, Doug. 468; Andree v. Fletcher, 3 T. R. 
266; Vandyck v. Hewitt, 1 East, 96; Morck v. Abel, 3 B. & P. 
35. 

But if a policy is void in its inception owing to a 
state of things unknown to the agent at the time of 
paying the premium, the premium so paid may be 
recovered back. 

Oom V. Bruce, 12 East, 225. 

So if the parties contemplated obtaining a licence 
for the voyage insured, which without it would be 
illegal, the premium paid is recoverable in the 
event of the licence not being obtained. 
Henry v. Staniforth, 4 Camp. 270. 

Where there is an insurance on ship and freight, 
and the ship has arrived in safety, and earned 
freight, the assured cannot afterwards claim a 
return of premium on the ground that he had no 
insurable interest, on account of a defect in his title 
to the ship. 

M'Culloch V. Royal Exchange Ass. Co., 3 Camp. 406. 

If a policy be assigned the right to a return of 
premium does not pass with it. 

Castelli V. Boddington, 1 E. & B. 66; 23 L. J., Q. B. 31. 

r2 
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I. — Where there is no Risk. 

406. For example: The adventure not being 
begun. 

[Note. — The risk having attached for however short a 
period, the premium is irrecoverable. Moses v. Pratt, 4 Campb. 
297; Tyrie v. Fletcher, 2 Cowp. 666 ; Phillips, s. 1820.] 

The insurance failing from misdescription of the 
subject. 

1 Emerigon, p. 161 ; Robertson v. United Ins. Co., 2 John. 
N. Y. Ca. 250. 

The insured having no interest in the subject. 
Routh V. Thompson, 11 East, 428. 

The insurance being void for mutual mistake of 

fact. 

Phillips, s. 1829. 

Proportional Return. 

407. Where only a part of the value insured is 
ever at risk under the policy, the assured is entitled 
to a return of a part of the premium, called a return 
of premium for short interest. 

Phillips, s. 1829; Stevenson v. Snow, 3 Burr. 1238. 

Exception, 

Unless the policy is for an entire period at one entire 
premium. 

Bernsont v. Woodbridge, 2 Doug. 781; Phillips, s. 1832; 
The Columbian Ins. Co. v. Lynch, 11 Johns. Rep. 232. 
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An entire premium cannot be apportioned unless 
by express provision or implication to serve as a 
basis of apportionment. 

2 Phillips, p. 496. 

[Note. — The American policies usually contain a provision 
that the insurers shall return the premium upon so much of the 
interest insured as they shall he discharged from by any prior 
insurance. 1 Pars. Ins. 513.] 

If the policy is on two distinct subjects, and only 
one is put at risk, the proportional part of the pre- 
mium for the other is returnable. 

Rothwell V. Cooke, 1 B. & P. 172; Harney er v. Lushing ton, 
15 East, 46. 

The insurance being on profits, and only part of 
the goods of which the profit is insured being put 
at risk, a proportion of the premium is returnable. 
Phillips, s. 1831, citing Eyre v. Glover, 16 East, 218. 

[See " Profits and Commissions," ante.] 



A proportional return of premium is due for short 
interest in the different stages or periods specified, 
if the policy contains a suggestion and measure for 

an apportionment. 

Phillips, s. 1833. 

Over Insurance. 

408. On an over insurance in a pohcy sub- 
scribed by one underwriter or one company or one 
set of joint underwriters, the whole or a propor- 
tionate part of a premium is returnable on account 
of a total want of interest, or for short interest, 
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though the contract contains no provision for such 

return. 

2 Phillips, p. 497, s. 1836. 

When by several policies made without fraud the 
total sum insured exceeds the whole value at risk, 
and the risk attaches on all on the same day, all the 
underwriters on the several policies are equally 
bound to make a return of premium for the sum 
insured above the value of the effects, in proportion 
to their respective subscriptions. 

Marsh, on Ins. 649; Arn. 4th ed. 313. 

If two sets of policies of different date are effected 
on the same property, and the entire risk attaches 
on the earlier, whilst the latter are not yet executed, 
although the amount insured in the prior set is not 
equal to the value of the risk, but the aggregate 
sum insured in the two exceeds it, the underwriters 
on the latter, in point of date, can alone be called 
on for a rateable return of premium. 

Fish V. Masterman, 8 M. & W. 165. 

[Note. — Mr. Phillips deduces the following as being in har- 
mony with jurisprudence generally: — Where it appears by the 
policies and the circumstances that an over insurance was not 
intended by the assured or understood by the underwriters, the 
premium for the excess of the insurance must be returned by 
the later of the policies made while the risk is pending, and a 
pro rata return must be made on all the insurances which take 
effect simultaneously, provided the policies contain no express 
provision for the case. 2 Phillips, p. 502.] 

II. — In pursuance of Stipulations. 

409. Stipulations for the return of premiums 
are the subject of express agreement. 
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The condition on which the return is to depend 
is satisfied by the underwriters being exonerated. 

[Note. — It is not settled, however, that a return cau be 
claimed where the stipulated event is prevented by a peril not 
insured against.] 

Kellner v. Le Mesurier, 4 East, 396; Dalgleish v. Brooke, 
15 East, 295. 



410. Examples. 

"If she sails with convoy and arrives ;'' the ship herself must 
arrive, but not necessarily with convoy. 

Simond v. Boy dell, 1 Doug. 268; Leevin v. Cormac, 4 
Taunt. 482, n. (the insurance was on goods which arrived 
damaged); Audley v. Duff, 2 B. & P. 111. 

[Note. — This stipulation is satisfied, though the ship arrive 
after capture and re-capture. Aguildr v. Rodgers, 7 T. R. 421. 
The circumstances of the arrival must be such as to discharge 
the underwriters from loss. Dalgleish v. Brooke {ubi infra).'\ 



The ship being captured after arrival, and the cargo thus a 
total loss, thi3 assured is entitled to the stipulated return of 
premium in addition to the whole sum insured. 

Horncastle v. Haworth, Mai-shall Ins. (by Shee), 539. 

The underwriters being discharged by breach of warranty 
before she sails, the assured is nevertheless (semble) entitled to 
the stipulated return. 

Meyer v. Gregson, Marshall Ins. (by Shee), 538. 

" If sold or laid up." 

Hunter v. Wright, 10 B. & C. 714. 

" To return 7 per cent, for arrival." 

Dalgleish v. Brooke, 15 East, 295. 

American cases.— Robertson v. Columbian Ins. Co., 8 John. 
N. Y. 491; Pontz v. Louisiana Ins. Co., 4 Mart. N. S. La. 80. 
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III. — For Misrepresentation, Concealment or 
Breach of Warranty. 

411. A return of premium may be claimed 
when the insurance fails owing to concealment or 
misrepresentation without fraud (a) or non-fulfil- 
ment of warranty (5). 

(a) Feise v. Parkinson, 4 Taunt. 640; Anderson v. Thornton, 
8 Exch. 425. 

(6) Colby V. Hunter, M. & M. 81. , 

If a ship seaworthy to lie in port sails without 
being made seaworthy for the voyage, upon a policy 
" at and from," there can be no return of premium. 
Annen v. Woodman, 3 Taunt. 299. 

IV. — For Fraud on the part of the Insurer. 

412. When the insurer obtains the insurance 
by fraud the premium paid may be recovered. 

See Arn. 4th ed. p. 1007. 

Recovery of the Premium paid. 

413. In an action by the assured against an 
underwriter for a return of premium, the policy is 
conclusive evidence of the receipt of the premium 
by him. 

Anderson v. Thornton, 8 Exch. 435; Dalzell v. Mair, 1 
Camp. 532. See Gaminde v. Pigon, 4 Taunt. 246. 

Deduction for the Underwriter. 

414. Where the premium is returnable, either 
wholly or in part, it is customary to allow the 
underwriter one-half per cent., unless there be an 
express stipulation in the policy against it. 

Stev. on Average, 206; Arn. 4th ed. 1006, 1007. 

[Note. — The underwriter may lose his right to this by his 
own fraudulent conduct. Arn. 1007.] 



( 249 ) 



Eisft, 



415. The risk to be incurred must be accurately 
stated in the policy. 

A variation of the risk, whether caused by bad 
weather or other causes beyond the control of the 
assured, avoids the policy. 

De WolfY. Archangel Ins. Co., L. E., 9 Q. B. 451 ; Co. of 
African Merchants v. British and Foreign Marine Ins. Co., 
L. R., 8 Ex. 154. 

[As to Commencement, Duration and Termina- 
tion, see the titles of the several subject matters of 
Insurance.] 
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416. The part or remnant of the subject insured 
which survives the peril in a total loss is called 
salvage. 

Payment of a total loss by the underwriter 

entitles him to all salvage. 

Stewart v. Greenock Marine Ins. Co., 2 H. of L. Ca. 159; 
1 M'Queen, H. of L. Ca. 382; Brooks v. Macdonnell, 1 Y. & C. 
500. 

[Note. — If he makes a compromise, the salvage belongs to 
the assured unless otherwise agreed.] 

On abandonment, the assured is bound to assign 
the salvage to the underwriter. 

If, in case of abandonment, the salvage has been 
lost, or is incumbered with liens, or its amount is 
diminished, otherwise than in consequence of the 
perils insured against, or by the acts of persons for 
whose conduct the insurers are answerable, the 
assured ought either to lose his right of abandon- 
ment, or be charged, in his adjustment of a total 
loss, with the amount by which the salvage has 
been diminished. 

Phillips prefers the latter rule, sect. 1716. 

Lien. 

417. Where the salvage is incumbered with a 
lien arising out of the perils insured against, the 
insurers take it subject to such charge. 
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In the case of property recovered which has been 
captured, abandoned, or wrecked, the salvors have 
a lien upon it. 

Hartford v. Jones^ 1 Ld. Ray. 393 ; 2 Salk. 654. 

Where there is a lien on the subject matter by a 
bottomry lender, the better opinion is, that he must 
share equally in the salvage with the underwriter — 
the former in proportion to his capital, and the latter 
in proportion to the amount insured. 

[See " Cargo" and " Freight," ante, and " Ship," 
■post, tit. "Total Loss — Constructive."] 

Salvage Services. 

418. Payment made for salvage services rendered 

to a subject insured is recoverable against the 

insurers 

See 1 Parsons' M. Ins, 590. 
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Clause in the Ordinary Policy. 

419. Upon the body, tackle, apparel, ordnance, 
munition, artillery, boat and other furniture of and 
in the good ship or vessel called the . 

[Note. — When the insurance is intended to be confined to 
the ship alone, this is generally effected by inserting, either at 
the foot or in the margin of the policy, the words " on ship;" or 
by stating in the valuation clause that as between the assured 
and underwriters on the particular policy the subject of insurance 
is agreed to be the ship, or as many sixty-fourth shares thereof 
as the assured owns. Arn. 4th ed. 19 ; Robertson v. French, 
4 East, 130.] 

Whatever is on board a ship for the object of the 
voyage and adventure on which she is engaged, 
belonging to the owners, constitutes a part of the 
ship and her appurtenances. 

Gale V. Laurie, 5 B. & C. at p. 164. 

[Note. — This definition was given with reference to a par- 
ticular statute (53 Geo. 3, c. 159*, and a shipowner's liability 
for damage done to another vessel in the manner described by 
the Act. But it may be adapted to policies of insurance, subject 
to the operation of particular usages. See " Usages," post.l 

Ex. gr., the boats, stores and provisions; and 

in fishing voyages all necessary implements and 

accessories. 

See Arn. 4th ed. pp. 20, 21. 

" Furniture" includes " provisions " 
Brough v. Whitmore, 4 T. R. 206. 
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Description. 

420. The name of the ship, when known, must 
be accurately stated in the policy. 

Arn. 4th ed. 227. 

If a description designates the ship with reason- 
able certainty, or suggests the means of identifi- 
cation, a mere misnomer will not avoid the policy. 

lonides v. Pacific Ins. Co., L. E., 7 Q. B. 517; Le 
Mesurier v. Vaughan, 6 East, 382. 



Insurable Interest. 
General Principles. 

421. The insurable interest in a ship is prima 
facie vested in the owner. 

An insurable interest remains, though it be 
agreed to sell the vessel at a certain price and 
make a title. 

Stuart V. Columbian Ins. Co., 2 Cranch, C. C. 442. 

Letting a ship under charter to one who thereby 
makes himself responsible for her value, does not 
diminish the insurable interest of the shipowner. 

Hobbs v. Hannam, 3 Camp. 93. 

An assignment of a ship to creditors, if of suffi- 
cient value to pay them and leave a surplus which 
in the result proves equal to her insured value, does 
not divest the insurable interest. 

Lazarus v. Commonwealth Ins. Co,, 19 Pick. Mass. 81. 
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A ship being condemned as prize by an incom- 
petent tribunal, the interest remains unchanged. 
Lucena v. Craufurd, 3 Bos. & P. 75. 

A vessel being captured, and' recaptured before 

being taken infra prcesidia, the property is not 

changed. 

Assievedo v. Cambridge, 10 Mod. 77. 

The fact of the ship having been damaged and 

repaired at the expense of the underwriters does not 

affect the amount of insurable interest at their risk. 

Livie V. Janson, 12 East, 648; Le Cheminant v. Allnutt, 4 
Taunt. 367; Peele v. Merchants' Ins. Co., 3 Mass. C. C. 27. 

Bottomry — Effect of. 
422. The owner of a vessel bottomried for more 
than her full value has no insurable interest in her 
in respect of the perils assumed by the lender. 

Am. 4th ed. 79; Phillips, s. 307; Williams v. Smith, 2 
Caines, N, Y. 119. 

[Note. — There |s a special provision as to money lent on 
ships hound to and from the East Indies, 19 Geo. 2, c. 37. See 
Arn. 4th ed. 79, n. 3.] 

The vessel being bottomried for less than its 

value, the owner has an insurable interest in the 

excess. 

lb. 

The parties to a hypothecation may agree that 
the lender shall assume only the sea risks or the 
risk of capturp. The borrower in such case retains 
an insurable interest in the property to its full value 
in relation to the risks not assumed by the lender. 
Phillips, s. 308. 
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Captors. 

423. The interest of captors having only an 
expectation of the grant of the property must be 
specifically described. 

Routh V. Thompson, 1 1 East, 423. 

Crown. 

424. The crown having lawful possession through 
its agents or servants may adopt a captor's insurance, 
and the interest is covered by the common policy. 

Id. 13 East, 274. 

Charterer. 

425. The charterer of a ship who contracts to 

pay the owner for the ship in case of loss, has an 

insurable interest in her, and may effect insurance 

upon her in his own name. 

Oliver v. Greene, 3 Mass. Rep. 133; Bartlett v. Walter, 
13 Id. 267. 

Creditors. 

426. Advances for repairs of a ship, or for her 

use, if not secured by a lien, by law or contract, 

give no insurable interest. 

Stainbackv. Penning, 11 C. B. 51; Briclianan v. Ocean 
Ins. Co., 6 Co. N. Y. 318; Folsom v. Merchants' Mutual 
Marine Ins. Co., 38 Maine, 414. 

Fkench Law.— See Castrique v. Imrie, 8 C. B., N. S.. 
405. 

Mortgagor. 

427. The mortgagor who remains in possession 

has an insurable interest to the full value. 

Provincial Ins. Co. of Canada v. Leduc, 43 L. J., P. C. 
49; 2 Asp. M. L. Ca. 338; Alston v. Campbell, 4 Br. P. C. 
476; Ladbroke v. Lee, 4 De G. & Sra. 106; Hutchinson v. 
Wright, 25 Beav. 444; 27 L. J., Ch..834; Ward v. Beck, 32 
L. J., C. P. 113; Gardner v. Cazenove, 1 H. & N. 423. 

[Note.— See 17 & 18 Vict., c. 104, ss. 55, 56; 25 & 26 Vict. 
c. 63, s. 3.] 
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Mortgagee. 

428. A mortgagee has an insurable interest to 
the extent of his mortgage debt, but he may insure 
the whole property where it is intended that the 
insurance should cover his interest and that of the 
mortgagor. 

Irving v. Richardson, 2 B. & Ad. 193. 

Trustee. 

429. A trustee may insure, and the policy may 
be in his own name. 

Lucena v. Craufurd, 3 B. & P. 75; Crawfurd v. Hunter, 
8 T. Rep. 23 J Pratt v. Phanix Ins. Co., 1 Browne's Penn. 
Rep. 267. 

Vendor. 

430. A vendor of a ship who, under his contract 
of sale, assumes a risk in connection with her, has an 
insurable interest. 

Reed v. Cole, 3 Burr. 1512. 



RISK. 
Commencement and Duration. 
431. In time policies the termini may or may 
not be named, and the risk commences from the 
commencement of the time specified in the policy. 

Geographical limits being specified in a policy 
for a certain time, the vessel is covered only so long 
as she is within such limits. 

Pearson v. Commercial Union Ins. Co., 33 L. J., C. P. 85; 
L. R., 8 C. P. 84. 

In voyage policies the usual commencement of 
the risk is "at and from " or " from " a certain 
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place and its continuance on a certain voyage out- 
ward or homeward, or both outward and homeward, 
to a certain place, on the vessel until it is moored 
twenty-four hours in safety. 

If the policy does not state the place of com- 
mencement of the risk, the port where the ship was 
at the time of the execution of the policy may be 
proved, and will be deemed the place at which the 
policy attached. 

Folsom V. Merchants' Mutual Marine Ins. Co., 38 Maine, 
414; 1 Phillips, s. 437. 

The destination being left blank, the policy will 
not attach. 

From. 

432. An insurance on ship " from" a place does 
-not attach until she breaks ground, completely pre- 
pared for the voyage. 

Thellusson v. Fergusson, Doug. 346; Same v. Staples, id. 
366, n. 

It being provided that the policy shall attach on 
the "sailing" of the vessel, then if the ship quits 
her moorings and removes even a short distance, 
being perfectly ready to proceed on her voyage, it 
is a sailing on the voyage. 

Union Ins. Co. v. Tysen, 3 Hill (Am.'), 118; Pettigrew v. 
Pringle, 3 B. & Ad. 514. Secus, if the ship be not in a con- 
dition for the voyage. See " Warranties : Illustrations," post. 

At and from. 

433. The words " at and from" do not import 
either a representation or warranty that the vessel 
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at the time of executing the policy is already at the 

place. 

Hull V. Cooper, 14 East, 479. 

It is an implied understanding that the ship shall 
be at the port within such a time that the risk shall 
not be materially varied. 

Id. ; De Wolf V. The Archangel Maritime Bank and Ins, 
Co., L.R., 9 Q.B. 451. 

" At" means from the first arrival. 

Motteux V. London Ass. Co., 1 Atk. 545. 

The ship being at home, this term includes such 
a reasonable time after the policy is subscribed as 
she remains in port preparing for the voyage. 

Grant v. King, 4 Esp. 175; Palmer v. Marshall, 8 Ring. 
79; Palmer v. Penning, 9 Ring. 462; Seamans v. Loring, 1 
Mass. C. C. 128; Kemble v. Brown, 1 Gaines, N. Y. 75. 

Insurance at and from a port can commence 
only at such port, and such places as are com- 
prehended as part of it. 

Robertson v. French, 4 East, 130; Constable v. Noble, 2 
Taunt. 403; Payne v. Hutchinson, 2 Taunt. 405, n.j Brown 
T. Tayleur, 4 A. & E. 241. 

[Note. — As to the meaning of the word port, Hull Dock 
Co. V. Browne, 2 B. & Ad. 43; Stockton and Darlington Rail- 
way Co. V. Barrett, 7 M. & Gr. 870; Roelandts v. Harrison, 
9 Ex. 444; Van Bag gen v. Baines, 9 Ex. 523.] 

The port may be an open roadstead, if it is usual 

for vessels to load and unload there. 

Cockey v. Atkinson, 2 B. cSb Aid. 460; Kingston v. Knibbs, 
1 Camp. 508, n.; De Longuemere v. FiremerCs Ins. Co., 10 
Johns. Rep. 120; Sea Ins. Co. v. Gavin, 2 Dow. Sc Clark, 125. 
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If the vessel sail on the voyage from the place 
named in the policy, though with an intention to 
deviate, the risk attaches. 

Hare v. Travis, 7 B. & C. 14. 

If, however, she sails from the place at which 
the risk is to commence, but does not sail on the 
voyage insured, the policy will not attach. 

Phillips, s. 930; Sellar v. M' Vicar, 1 Bos. & P., N. E. 23; 
Hare v. Travis, 7 B. & C. 14; Tasker v. Cunningham, 1 Bligh, 
H.ofL. Cas. 87. 

If the ship be lying at a foreign port without 
reference to any particular voyage, the policy will 
attach only from the time that preparations are 
commenced with a view to the voyage insured. 

Lambert v. Liddiard, 1 Marsh. Eep. 149 ; 5 Taunt. 479. 

Under a policy on a ship at and from a foreign 
port the risk does not commence, in the absence of 
usage, until she is within the geographical limits 
of the port (a) in a state of sufficient seaworthiness 
to be enabled to lie there in reasonable security till 
properly repaired and equipped for her voyage (h). 

(a) See Bell v. Marine Ins. Co., 8 Serg. & E., Penn. 98. 

(b) All the authorities will be found cited in Haughton v. 
Empire Marine Ins. Co., L. R., 1 Ex. 206. See as to usage, 
in particular trade, tit, " Usage," post, 

[Note. — The old doctrine that the vessel must be safely 
moored before she can be said to be " at" a port, is exploded.] 

The insurance being at and from "a port or 
ports," or "ports or places," the greater risk of 

s2 
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letting the ship sail to several places in order to 
take in her cargo must be implied. 

See cases cited in Brown v. Tayleur, 4 A. & E. 241. 

At and from a port of loading in an island covers 
the ship at all the ports in the island to which she 
may go for legitimate purposes. 

Cruiekshank v. Janson, 2 Taunt. 301. 

The circumstance that the vessel may be in great 
danger of condemnation, from political causes, does 
not affect the risk if she be in physical safety. 
Bell V. Bell, 2 Camp. 475. 

But an incipient seizure ending in condemnation 
does. 

Minett v. Alderson, Peake's Rep. 211; Horneyer v. Lushing- 
ton, 15 East, 46. 

Termination. 

At Port of Departure. 

434. The risk on ship ends immediately the 
owners have definitively determined to abandon the 
voyage insured. 

Am. 1st ed. 465; Phillips, s. 965. 

If all preparations for the voyage be suspended, 
so that an abandonment of the adventure may be 
inferred, the risk will cease. 

Chitty V. Selwyn, 2 Atk. Ch. 359. 

If the ship, without giving up all hope of ulti- 
mately proceeding to her final port of discharge. 
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yields to the irresistible force of circumstances, and 
puts back or lies by for a time, with the intention of 
ultimately proceeding to the original terminus, the 
risk will continue till she arrives. 

Blackenhagen v. London Ass. Co., 1 Camp. 454; Browne v. 
Vigne, 12 East, 283. 

The obstruction must be temporary, and the 
ultimate point of destination must continue the 
same. 

At Port of Destination. 

435. The risk on a vessel under a policy to a 
place generally, without any provision as to her 
safety there, terminates on the vessel being safely 
anchored at her port of destination, in the usual 
place and manner. 

Anon., Skin. R. 243 ; Dickey v. United Ins. Co., 1 1 Johns. 
N. Y. 358; Bill v. Mason, 6 Mass. 313; Lindsay v. Mason, 4 
H. & N. 699; Phillips, s. 969; Ord. Louis XIV. Ins., a. 5; 
Code de Comm. a. 328, " ancre ou amarre au port ou au 
lieu de sa destination." 

[Note. — Whether she has so an-ived is a question of fact for 
the jury, Lindsay v. Mason (ubi sup.).'] 

Moored in Safety. 

436. The policy being to a port "until the 

vessel shall have been there moored twenty-four 

hours in safety," the underwriters are discharged if 

the vessel obtain any berth in the port for that 

period. 

Anger stein v. Bell, 1 Hildyard's Park, 54; Samuel v. Royal 
Exchange Ass. Co., 8 B. & C. 119. 

She must be moored as a ship and not a mere 
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wreck. The word "safety" refers to the ship and 
not to the moorings. 

Lidgett v. Seeretan, L. Rep., 5 C. P. 190; Shawe v. Felton, 
2 East, 109; Angerstein v. Bell, 1 Park, Ins., 8th edit., 54; 
Samuel v. Royal Exchange Ass. Co., 8 £. & C. 119. 

The insurer continues liable where the ship, 
immediately after being moored, is ordered away 
into quarantine. 

fVaples V. Fames, 2 Str. 1243. 

The vessel is safe within the terms of the policy, 
until she suffers a loss insured against. 

Bill V. Mason, 6 Mass. 313, Parsons, C. J. 

Where a policy is to terminate on the ship having 
arrived at a certain island or district, and been 
moored twenty-four hours in safety, it terminates 
at the first port within such limits at which 
the master voluntarily arrjves, and so remains 
moored. 

Leigh v. Mather, 2 Esp. 412; Park, Ins. 64 (last edit. 74). 

The insurance being on ship and goods, then by 
touching at any port and remaining there twenty- 
four hours, the policy is discharged. 

Id. Finding of special jury, approved by Lord Kenyon. 

What constitutes the Port oj" Destination or 

Discharge. 

437. A time policy on a vessel covering her 

arrival at a port of destination extends only to her 

next port of destination for the purposes of the 

voyage. 

Gookin V. New England Ins. Co.; Cole v. Union Ins. Co., 
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^2 Gray Mass. 501 j Wales v. China Ins. Co., 8 All. Mass. 
380, 

Insurance on a vessel until its return to a place 
does not terminate until its arrival in the harbour 
proper of such place. 

Phillips, s. 954; Elleri/ v. JVew England Ins. Co., 8 Pick. 
Mass. 14; Leiffh v. Mather, 2 Esp. 412; Park, Ins. 64; Camden 
V. Cowley, 1 W. Bl. 417; JBarras v. London Ass. Co., Park, 
Ins. 64; Marsh. Ins. 266. 

Entering a port other than the port of destination 
with an intention to discharge if the market is 
favourable, does not terminate the risk. 

Lapham v. Atlas Ins. Co., 24 Pick. Mass. 1. 

"Final port" means the port which is final 
with reference to the goods taken on board. 

Moore v. Taylor, 1 A. & E. 25; OUverson v. Brightman, 
8 Q. B. 781 ; Inglis v. Vaux, 3 Camp. 437. 

The port of discharge is that of the actual dis- 
charge of the cargo, notwithstanding a different 
one, or more than one, may have been intended. 

Moffatt V. Ward, 4 Doug. 31, n.; Preston v. Greenwood, 4 
Dougl. 28; Clason v. Simmonds, 6 T. R. 533; Coolidge v. 
Grey, 8 Mass. E. 527; Phillips, Ins. s. 962. 

A vessel being insured to a port of discharge, if 
she arrives in port and there voluntarily and with- 
out cause of necessity breaks bulk and discharges 
any part of her cargo, she thereby makes such 
port her port of discharge; 

Yet, if such vessel while waiting for orders at her 
port of arrival has goods on board in a perishing 
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condition, the landing of such goods at that port 
will not make it a port of discharge. 

Sage v. Middletown Ins. Co., 1 Conn. Rep. 239. 

The last port of discharge means the last practi- 
cable friendly port of discharge. 

Browne v. Vigne, 12 East, 283; JVeilson v. Delacour, 2 Esp. 
619. As to what is to be considered a port in hostile occupa- 
tion, Oliverson v. Brightman, 8 Q. B. 781. 

When it is illegal to enter the port of destination, 
the risk ends at the port into which the vessel puts, 
although the captain does not abandon the inten- 
tion of going on to his original destination. 
Browne v. Vigne, 12 East, 283. 



LOSS. 

Total — Absolute. 

438. There is an absolute total loss of ship when 
by the happening of a peril insured against the ship 
ceases to exist, or becomes a mere wreck. 

Bell V. Nixon, Holt's N. P. 423; Emerigon, c. xvii. s. 3, 
vol. ii. p. 213, edit. 1827. 

The ship having got on to the rocks and been 
actually sold by the master owing to his inability 
to get her oflF, the loss is total. 

Fleming t. Smith, 1 H. of L. Cas. 513; Cambridge v. 
Anderton, 2 B. & C. 691. 

[See " Sale — Conditions which justify," post.] 

The loss is total when from lapse of time the 
presumption arises that a missing ship has foun- 
dered at sea. * 

Green Y.Browne, 2 Strange, 1199; Newby y. Reid, 1 Marsh. 
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Ins. 490; Houstman v. Thornton, Holt, 242; Cohen v. Hinck- 
ley, 2 Camp. 51 ; Koster v. Innes, Ry. & Mood. 333; Twemlow 
V. Oswin, 2 Camp. 85; Koster v. Reed, 6 B. & Cr. 19. 

American Cases. — Brown v. Neilson, 1 Caines, N. Y. 525; 
Cambreleng v. 31' Call, 2 Dall. Penn.280; Gordon v. Browne, 
2 Johns. N. Y. 150. 

French Law. — The time is fixed at six months for or- 
dinary, and one year for distant voyages. And in 
respect of time policies it is declared that the loss 
shall be presumed to have taken place within the 
limits of the risk. 

Code de Com., art. 375, 376; Pothier d'Assurance, 
No. 119—122. 

[Note. — To recover under such circumstances, the assured 
must prove that when the ship left the port of outfit she was 
bound upon the voyage insured. Cohen v. Hinckley, 2 Camp. 
51.] 

Total — Constructive. 

439. There is a constructive total loss by aban- 
donment whenever from the circumstances of the 
case the ship, for all the useful purposes of a ship 
for the voyage, is for the present gone from the 
control of the owner, and the time when she will 
be restored to him in a state to resume the voyage 
is uncertain or unreasonably distant, or the risk 
and expense are disproportionate to the expected 
benefits and objects of the voyage. 

Irving v. Manning, 1 H. L. C. 817; Story, J., quoted in 
Phillips, s. 1519; King v. Middletown Ins. Co., 1 Conn. 184. 

The question of loss, whether total or not, is to 
be determined just as if there were no policy at all. 

See Irving v. Manning (ubi sup.). 

This doctrine is applicable only to cases in which 
the loss is proximately caused by some of the perils 
insured against. 

[See tit. "Abandonment," ante, p. l.j 
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[Note. — The right to abandon may be more fully said to 
arise : — 

(a) When there is a forcible dispossession or ouster of the 
owner of the ship. 

(b) Where there is a restraint or detention which deprives 

the owner of the free use of his ship. 

(c) Where there is 'a, present total loss of the physical posses- 

sion and use of the ship. 

(d) Where there is a total loss of the ship for the voyage. 

(e) Where the injury is so extensive that by reason of it the 

ship is useless and the making repairs would exceed her 

value. 
Per Story, J., in Peele v. The Merchants' Tns. Co. (3 Ma. 
Rep. 27), approved by Phillips (sect. 1519), and Arnould 
(p. 1059, 1st edit.).] 

[Note. — In considering the question of total or partial loss, 
the jury ought to look at all the circumstances attending the ship, 
and to judge whether under all those circumstances a prudent 
owner, if uninsured, would have declined to repair the ship, and, 
if so, they may find it a case of total loss. Young v. Turing, 
2 Sc, N. R. 752; 2 M. & G. 593.] 

Acceptance of abandonment by the insurers pre- 
cludes them from disputing the right of the assured 
to abandon. 

[See tit. " Abandonment : Acceptance," ante.] 

If the master elects to repair he deprives his 
owner of the right to abandon and claim for a total 
loss. 

See Benson v. Chapman, 2 H. of L. Ca. 696, and Dickey 
V. New York Ins. Co., 4 Cowen, 222 (where all the autho- 
rities are discussed). 

The fact that the expenses of repair ultimately 
prove to be greater than the value of the ship is not 
sufficient to show that the master acted beyond the 

scope of his authority. 

See Benson v. Chapman {ubi sup.). 

[Note. — The duty of the master, in case of damage to the 
ship, is to do all that can be done towards bringing the adven- 
ture to a successful termination, to repair the ship if thei'e be 
reasonable prospect of doing so at »n expense not ruinous, 
and to bring home the cargo and earn freight if possible. 
Benson v. Chapman (ubi sup.)."] 
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The mere existence of a ship after abandonment 

will not make the loss partial only. 

M'lver V. Henderson, 4 M. & S. 576; Colo ff an v. The 
London Ass. Co., 5 M. & S. 447. 

The ship must be in esse in the country of the 

owner under such circumstances that he may, if 

he please, have possession, and may reasonably 

be expected to take it. 

Bailey, J., Holdsworth v. Wise, 7 B. & C. 794; Lozano v. 
Janson, 28 L. J., Q. B. 337, 342; 2 E. & E. 190. 

Ameeican Law. — Where a ship has sustained damage by 
the perils insured against to more than half her value, 
her restoration, in order to divest the right of aban- 
donment, must be complete and perfect, and if, though 
in fact restored, she still remain subject to a lien for 
the expenses of her repairs to more than half her 
value, this is not such a full and beneficial restora- 
tion as to take away the right to abandon. 

Dickey v. New York Ins. Co., 4 Cowen, 222. 

If the ship is damaged, and a subsequent total 
loss occurs before it has been repaired, the partial 
loss is merged in the total loss. 

A constructive total loss is recoverable under 

a policy providing for total loss only. 

Adams v. McKenzie, 32 L. J., C. P. 92. 

[Note. — What is usually termed a constructive total loss, ia 
in law as much a total loss as if the ship had actually ceased 
to exist. Willes, J.] 

Bottomry : its Effect on the Loss. 
440. The existence of a bottomry bond is not 
per se a cause of abandonment. The vessel is not 
technically or physically lost by it. 

See Story, J., in Humphreys v. Union Ins. Co., 3 Sumn. 
C. C. p. 436. 
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Whenever by express agreement or by implica- 
tion from the policy the underwriters have under- 
taken to indemnify the assured for the cost of 
repairing the ship, the underwriters are liable to 
pay the amount, which they may do by discharging 
the bottomry bond, or leaving the assured to 
recover for a partial or total loss upon the policy. 

The ship being sold by the bottomry lender, in 
consequence of the underwriters failing to pay the 
amount of the bond, they are liable for all loss flow- 
ing from such sale to the amount of the insurance. 
J)a Costa V. Newnham, 2 T. R. 407. 

But a general authority to do the necessary 
repairs being given by the underwriters, they are 
liable only to pay a bond of such an amount as will 
defray the cost of such repairs, and if a bond is 
given including items for which the underwriters 
would not be liable under such instructions, the 
refusal of the underwriters to discharge the bond 
will not make them liable for more than the average 
loss. 

Bradlie v. Maryland Ins. Co. 12 Pet. Rep. pp. 406 — 409, 
where Da Costa ^r. Newnham is distinguished. 



Capture, Arrest, and Detention. 

441. The assured on ship has a right to give 
notice of abandonment immediately he hears that 
his vessel has been forcibly taken out of his posses- 
sion and control by seizure or capture. 

Goss V. Withers, 2 Burr. 683 ; Brown v. Smith, 1 Dow's 
App. Ca. 349. See lonides v. Universal Marine Ins. Co., 32 
L. J., C. P. 170. 
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[Note. — The assured may abandon on condemnation, though 
he failed to do so on capture.] 

There is a total loss by seizure, although the 
assured might have prevented a sale by giving bail, 
which a prudent owner would not have given. 

Stringer and Others v. English and Scotch Ins. Co., L. R., 
4 Q. B. 676; 5 Id. 248. 

If before action the ship be recaptured and 
restored to the possession of her owners either un- 
damaged or only partially damaged, the assured 
cannot recover as for a total loss, even though the 
loss was total at the time he gave such notice. 

Brotherston v. Barber, 5 M. & S. 418; Bainbridge v. 
Neilson, 10 East, 329; Parsons v. Scott,2 Tauut. 362; Hamil- 
ton V. Mendes, 2 Burr. App. 1209; Naylor v. Taylor, 9 B. & 
Cr. 718. 

After recapture the question of partial and total 
loss is to be decided according to the situation of 
the property, the degree of damage by the disaster, 
and the amount of liens by reason of the perils 
insured against. 

Lord Mansfield, Hamilton v. Mendes, 2 Burr. 1209. 

The mere restitution of the hull of the ship, if 
the assured may eventually have to pay more for it 
than it is worth, is not a circumstance by which a 
total loss is reducible to an average loss. 
M'lver V. Henderson, 4 M. & S. 576. 

An embargo laid by a government upon the ships 
of any other than its own subjects, entitles the 
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assured at once to give notice of abandonment, and 
if the embargo continues down to the time of action 
brought to recover as for a total loss. 
Botch V. Edie, 6 T. Eep. 413. 

[Note. — If the arrest be only momentary in its duration, 
creating a temporary obstruction of the voyage, without giving 
rise to any permanent loss of control over the ship, there is no 
right to abandon. See 2 Burr, at p. 1210; Foster v, Christie, 
11 East, 205.] 

Neutral ships seized by belligerents on suspicion 
and carried into a hostile port may be abandoned. 

Fowler v. English and Scotch Marine Ins. Co., 34 L. J., 
C. P. 253; Barker v. Blahes, 9 East, 283. 

In the case of capture, condemnation and sale of 
the ship, if the master buys it and the owner adopts 
the purchase, the loss will be the amount so paid. 

Wilson \. For ster,GTsMTxi.25; 1 Marsh. Eep. 425; M' Master 
V. Shoolbred, 1 Esp. 237 ; Queen v. Union Ins. Co., 2 Wash. 
C. C. 331; Abbott V. Sebor, 3 John. Ca. N. Y. 39; Story v. 
Strettell, 1 Dall. 10; Oliver v. Newburyport Marine Ins. Co., 
3 Mass. 37; United Ins. Co. v. Robinson, 2 Caines, N. T. 280. 

Money paid to recover a ship illegally taken 
or condemned cannot be recovered against the 
insurers. 

Parsons v. Scott, 2 Taunt. 363; see Havelock v. Rock- 
wood, 8 T. E. 268. 

[See tit. " Capture, Arrest and Detention," ante.] 



Collision (a). 
442. The damage which the ship sustains by 



(a) There are four possibilities under which an accident of 
this sort may occur. In the first place, it may happen without 
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fortuitous collision with another is a loss by perils 
of the sea. 

Buller V. Fisher, 3 Esp. 67; Smith v. Scott, 4 Taunt. 
126. 

[Note. — Loss by collision has been held not to be a loss by- 
perils of the sea, within the exceptions of a bill of lading, 
■where it is the consequence of negligence of the crew. Grill 
V. General Iron Screw Collier Co., L. E., 1 C. P. 600, and 
cases there cited. See " Barratry," ante.^ 

But the assured cannot recover the amount which 
he is compelled to pay to another vessel on an equal 
apportionment of damages, in the absence of express 
agreement. 

De Vaux v. Salvador, 4 Ad. & E. 420. 

Expenses arising from delay caused by collision 

are not recoverable. 

Ibid. 

Damages which the assured is compelled to pay 
to the owner of another ship as a consequence of 
collision are generally provided for by a "running 
down clause." 



blame being imputable to either party, as where the loss is 
occasioned by a storm or any other vis major. In that ease 
the misfortune must be borne by the party on whom it happens 
to light, the other not being responsible to him in any degree. 
Secondly, a misfortune of this kind may arise where both parties 
are to blame, where there has been a want of due diligence or 
of skill on both sides. In such a case the rule of law is that 
the loss must be apportioned between them as having been 
occasioned by the fault of both. Thirdly, it may happen by 
the misconduct of the suffering party only, and then the rule is 
that the sufferer must bear his own burden. Lastly, it may 
have been the fault of the ship which ran the other down ; and 
in this case the injured party would be entitled to an entire 
compensation from the other. Sir William Scott, in The 
Woodrop Sims, 2 Dods. Adm. Rep. 85, 
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By this clause the underwriters usually under- 
take to recoup the assured such proportion of 
three-quarters of the sum which he may become 
liable to pay and shall pay to the persons inte- 
rested in such other vessel or in the goods or 
effects on board thereof as their subscriptions bear 
to the value of the ship, calculated at 81. per ton, 
or to such larger sum as may be declared by the 
policy. 

Arn. 4th ed. 228. See Merchant Shipping Act Amendment 
Act, 1862, ss. 54, 55. 

[See " Shipowner," post.} 

This clause does not extend to damages recovered 
against the shipowner for personal injury caused to 
persons on board a ship with which the ship insured 
has come into collision. 

Tai/lor V. Dewar, 5 B. 85 S. 58; 33 L. J., Q. B. 141. 

The costs of defending a suit for damage by 
collision are not recoverable under a running down 
clause whereby the insurers agreed to pay a propor- 
tion of what the insured might pay as damages. 
Xenos V. Fox, L. R., 3 C. P. 630. 

A ship having done damage to another, and been 
sold under a decree of a court of admiralty for less 
than she is worth, the owner can only claim for 
a proportion of the amount actually paid under the 
decree, and cannot claim for loss by reason of the 
forced sale. 

Thompson v. Reynolds, 7 E. & B. 172; 26 L. J., Q. B. 93. 
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Damage. 

Total Loss — Absolute. 
443. A ship receiving her death-wound at sea, 
and arriving in port a mere wreck, is a total loss (a). 

Shawe v. Felton, 2 East, 109; LidgettY. Secretan, L. Rep., 
5 C. P. 190. 'if' 

The insurance being for a time, if the wound be 
received during such time, the underwriters are 
liable though the ship be kept afloat until after the 
time has expired. 

Knight v. Faith, 15 Q. B. 667 (per Lord Campbell, ia 
opposition to Meretony v. Dunlope, 1 T. R. 260). 

American Cases. — See Yeates, J., in Peters y. Phcenix 
Ins. Co., 2 Serg. & R. Penn. 25 ; and Coit v. Smith, 
3 John. Ca. N. Y. 116. 



A vessel at sea, so damaged by the violence of the 
winds and waves as to render it impossible to bring 
her into port, is a total loss. 

Walker v. Protection Ins. Co., 29 Maine, at p. 321. 

A ship being so damaged by perils of the sea as 

not, according to reasonably sound judgment, to be 

capable of being made seaworthy, is a total loss 

without abandonment. 

Cambridge v. Anderton, 2 B. & C. 691; Allen v. Sugrue, 
3 Man. & Ry. 9; 8 B. & C. 561; Irving v. Manning, 1 H. 
of L. Cas. 817; Young v. Turing, 2 Man. & G. 593. 



(a) This is so notwithstanding the clause providing for the 
tei-mination of the risk after she has been twenty-four hours in 
safety, as owing to her condition, which is the test, she is never 
in safety. See Lidgett v. Secretan. 

C. T 
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A total loss is recoverable notwithstanding pre- 
existing defects, unless they were so great as to 
render the vessel unseaworthy. 

Millar on Insurance, p. 138 ; Manning v, Newnham, ibid. 
303; Depean v. Ocean Ins, Co., 5 Cowen, 63, 

And though by reason of such defects she may 
demand repairs on the voyage, if she perish in its 
prosecution, the amount of the repairs required for 
such anterior defects cannot be deducted from the 
amount of a verdict for a total loss. 

De Peyster v. Columbian Ins. Co., 2 Caines, N. Y. 85. 

Total Loss — Constructive. 
ddd . If the ship is in a reparable condition, and 
can be repaired at the place of disaster, so as to be 
seaworthy to take another cargo or to return in 
ballast to her home port by expense and sacrifice, 
including the home passage, not exceeding her whole 
value by the English rule, or half of her value by 
the American rule, the loss cannot be made total 
by abandonment. 

Bell V, Nixon, Holt, N. P. 423; Doyle v. Dallas, 1 Moo. 
& E. 48; see Ruckman v. Merchants' Ins. Co., 5 Du. N. Y» 
342. 

Whether the impossibility of putting the vessel 
in a condition to resume her voyage arises from the 
extent of the damage, the want of necessary ma- 
terials, of workmen, or of the necessary funds, is 
immaterial. 

Ruckman's case (ubi sup.). 

Repair being possible, though at an expense ex- 
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ceeding the value of the ship, there is no total loss 
without abandonment. 

Willes, J., in Barkers. Janson, L. Eep., 3 C. P. 303; Rosetto 
V. Gurney, 11 C. B., N. S. 176; Allen v. Sugrue, 8 B. & Cr. 561. 

If the master has reason to believe that damage has 
been sustained sufficient to warrant an abandonment, 
he loses his right to abandon by attempting to prose- 
cute the voyage, and omitting at the earliest practic- 
able moment to ascertain the extent of the damage. 

Cockburn, G, J., in Potter v, Rankin, L. E., 5 C. P., at 
p. 373. 

If the ship arrives in port so damaged by the 
perils insured against that she cannot be restored 
to a navigable condition for the service to which 
she was before adapted, or is not worth repairing, 
it is a total loss by abandonment. 

Shawe v. Felton, 2 East, 109; Allen v. Sugrue, ubi sup,; 
Cazalet v. St. Barbe, 1 Term Eep. 187. 

[Note.— If it is found that by perils insured against an 
average loss only has been sustained, the fact that the ship is 
old and not worth repairing will not entitle the assured to 
abandon. Cazalet v. St. Barbe, sup.^ 

American Law. — If the vessel actually performs her 
voyage, there will not be a constructive total loss 
because repairs have been rendered necessary by the 
happening of perils insured against, which will cost 
more than half her value. 

2 Parsons, M. Ins. 128, 

Where the injury which the insurers are obliged 
to make good is the cause of the decayed parts 
requiring repairs to an extent creating a construc- 
tive total loss, the assured may abandon. 

Phillips V. Nairne, 16 L. J., C. P. 194; Hyde v. La. State 
Ins. Co., 2 Mart., N. S. La. 410. 

t2 
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But if the damage caused by the happening of 
the peril can be repaired, so as to put the ship in 
statu quo at a cost not exceeding her value, the 
assured cannot abandon on the ground of the un- 
soundness of other parts of the ship. 

Hyde v. La, State Ins. Co. (sup.) ; see Phillips v. Nairne 
(ubi sup.). 

If after notice of abandonment duly given the 
insurers take possession of a damaged ship for the 
purpose of repairing her, and detain her for an un- 
reasonable time, without giving notice to the assured 
that they are acting on his behalf, and that they do 
not accept the abandonment, this amounts to a con- 
structive acceptance of the abandonment. 
Provincial Ins. Co. of Canada v. Leduc, 43 L. J., P. C. 49, 

Negligence, Sfc. of Master and Crew. 

445. The enhancement of the amount of the 
loss by the negligence or mistakes of the master 
and mariners in navigating and managing the vessel 
will not prevent its being a constructive total loss 
in the absence of fraud, nor will their fraud have 
that effect where the policy is against barratry. 

Shore v. Benthall, 7 B. & C. 798, n. 

If a ship which is broken up might have been 
repaired but for the negligence of the agents of the 
assured, he cannot recover for a total loss. 

Tanner v. Bennett, Ry. & Moo. 182. 

Estimate of Damage — How made. 

446. The right of abandonment on the ground 
of damage to the ship is to be regulated by the 
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value (a) of tlie vessel foi- sale after repairs, whether 
the policy be valued or open. 

Irviny v. Manning, 6 C. B. 391, and cases there cited; Moss 
V. Smith, 9 C. B., at p. 108. 

American Law. — ^A damage over 50 per cent, of the 

value of the vessel when repah-ed is a constructive 

total loss of the vessel, in case of the policy containing 

no express provision to the contrary. 

[See conflicting cases in notes (4) (5), s. 1539, Ph.J 

Though the value of the ship at the time and 
place referred to in the adjustment is affected by 
the register, the place where it was built, or other 
national characteristic, no regard is had to this 
circumstance in adjusting the loss as partial or total. 

Young v. Turing, 2 Mann. & Gr. 293; 2 Scott, N. E. 752. 

The whole estimated expense of so treating the 
ship, as to make her fit to navigate the seas again, 
is to be included in the estimate. 

Arn. 4th ed. 935. 

One-third new for old material is not to be de- 
ducted. 

Am. 4th ed. 935. 

[Note. — A contrary doctrine has been adopted in some 
cases in the United States, but the above principle prevails. 
Phillips, sect. 1543.] 

The repairs must be estimated at the port of 
necessity with reference to the prices at that place. 

If repairs cannot be made at the port at which 
the ship puts in after the damage, it mtist be 
inquired where the additional repairs would 

(a) The value of the vessel is what she would be worth to 
her owners. Grainger v. Martin, 31 L. J., Q. B. 186. 
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naturally be made, and the expense of the repairs 
at that place must be added to the cost of those 
which could be made at the port of necessity. 

American Ins. Co. v. Center, 4 Wend. N. Y. 45; Orrock v. 
Commonwealth Ins. Co., 21 Pick. Mass. 456; Lincoln v. Hope 
Ins. Co., 8 Gray, Mass. 22; Hall v. Franklin Ins. Co., 9 Pick. 
Mass. 466. 

If partial or temporary repairs ought to be made 

at one place, and complete repairs at another, the 

expense at both places, and of removal, is to be 

included. 

Center V. American Ins. Co., 7 Cow. N. T. 564; Seivallv. 
United States Ins. Co., 11 Pick. Mass. 90. 

[Note. — The opinions of experienced masters of vessels is 
admissible to prove the probable expense of repairing a damaged 
vessel, and the practicability of saving her. 1 Gr. on Ev. ss. 4 
and 40 ; Walker v. Protection Ins. Co., 29 Maine, 317. See 
also The Phcenix Insurance Co. v. Copelin, 1 Asp. Mar. L. 
Ca. 14.] 

Though the damage to a vessel by perils insured 
against is to parts that had been subject to deteriora- 
tion by wear and tear or natural decay, still, if the 
expense of repairs adjusted as a partial loss would 
exceed [half of] (a) the value of the vessel, the 
assured may abandon. 

Peele v. Merchants' Ins. Co., 3 Mas. C. C. 27. 

Where expenses are incurred for salvage of a 

wrecked ship and cargo, the proportion belonging 

to the ship is to be included with the repairs in 

making the estimate of damage. 

Sewallv. United States Ins. Co., 11 Pick. Mass. 90; Bradlie 
V. Maryland Ins. Co., 12 Pet. 378. 

(a) American rule. 
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A sacrifice which is general average is to be 

included. 

See Kemp v. Halliddy (infra)', and conf. Dickenson v. 
Jardine, L. E., 3 C. P. 639, 

[Note. — If the contribution has been made, the amount of 
loss seems to be thereby reduced by that of the contribution, 
and the right of abandonment affected accordingly. Phillips, 
s. 1545. In the following cases a general average loss was 
excluded, the policy containing a clause providing against 
abandonment for damage merely unless amounting to 50 per 
cent. Ellicott v. Alliance Ins. Co., 14 Gray, Mass. 318 ; 
Fielder v. New York Ins. Co., 6 Du. N. Y. 282; Reynolds v. 
Ocean Ins. Co., 22 Pick. Mass. 191.] 

Expenses having been incurred in floating a 
stranded ship containing cargo under circumstances 
giving rise to general average contribution, the loss 
for the purposes of abandonment must be estimated 
after deducting the amount of general average so 
to be contributed by the cargo and freight. 

Kemp V. Halliday, 34 L. J., Q. B. 233; L. R., 1 Q. B. 520. 

[Note. — The Court of Exchequer Chamber in this case say: 
— We do not lay down a rule that all claims for contribution 
to the ship from any other interest ought to be taken into the 
account in determining whether the ship was worth raising. 
But we hold that the plaintiff, in considering whether the sub- 
mersion of his ship containing a cargo as stated in the case was 
a constructive total loss, was bound to take into his estimate 
the fact that cargo would be saved by the operation which 
raised the ship, and would contribute to the expense thereof; and 
that the circumstances which would go to increase or diminish 
the outlay required for raising and repairing the ship, and the 
circumstances which would go to increase or diminish the 
benefit to be derived from that outlay, are elements in calcu- 
lating whether the cost of raising would exceed the value when 
saved. L. E., 1 Q. B. 527.] 

The wages and provisions of the crew during the 

estimated time of detention at a foreign port for 

repairs are not to be included as part of the loss. 

Hall v. Ocean Ins. Co., 21 Pick. Mass. 472. 

[Note.— So far as they were employed in the repairs, their 
wages will constitute a part of the expense.] 



280 MARINE INSURANCE. 

Desertion. 

447. Justifiable desertion of a ship by its crew 
entitles the assured at once to give notice of aban- 
donment. 

Cases infra. 

To make desertion justifiable and the loss total 
it must appear that the ship could not have been 
brought into port. 

Id.; Walker \. Protection Itis, Co., 29 Maine, 317. 

A ship deserted at sea by her crew on account 
of sea damage, and brought by others into a port, 
where the assured may have her restored to him, 
cannot, after being so brought in, be abandoned (a), 
unless she comes in so damaged and encumbered 
with salvage and repairs that the loss is still thereby 
total (h). 

(a) Thornley v. Hebson, 2 B. & Aid. 513, discussed in 
Parry v. Aberdein, at 9 B. & C, p. 417. See Thomas t. 
Boekland Ins. Co., 45 Me. 116. 

{b) Holdsworth v. Wise, 7 B. & C. 794. 

[Note. — In Thornley v. Hebson the ship had never been 
really deserted, as the salvors, who went on board directly the 
crew left, became the agents of the owners, and the Court held 
that there was no total loss independently of the sale, which the 
owners might have prevented by paying the salvage. 

The right of the assured to recover is not affected by the 
ship being afterwards repaired at an expense equal to her 
value, Holdsworth v. Wise {sup.').'\ 

Sale — Conditions which justify. 

448. Where a ship is sold, the character of the 
loss as being total does not result from the sale, but 
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from the circumstances rendering the sale necessary, 
and if those circumstances do not constitute a total 
loss a sale by the master will not make it such, 
unless it is a case of barratry. 

Read v. Bonham, 6 Moore, 397; Martin v. Crockatt, 14 
East, 465; Somes v. Sugrue, 4 C. & P. 284; Gardner v. 
Salvador, 1 Moo. & Eob. 116; Gordon v. Mass.F. Sf M. Ins. 
Co., 2 Pick. Mass. 256; Greeley v. Tremont Ins. Co., 9 Cush. 
Mass. 415; Hall v. Franklin Ins. Co., 9 Pick. Mass. 466. 

[Note. — Bayley, B., says : I know of no such head of 
insurance law as loss by sale. ... If the situation of the 
ship becomes such that by no means within the master's reacli 
it can be treated so as to retain tiie character of a ship, then it 
is a total loss. Gardner v. Salvador, 1 Moo. & Rob. 116.] 

There is a total loss without abandonment (a) 

when the condition of the ship justifies a sale, which 

takes place, and there is no question which of the 

parties is responsible for the acts or neglects of 

agents. 

Idle V. Royal Exchange Ass. Co., 8 Taunt. 755 ; Knight v. 
Faith, 15 Q.'B. 649. See Moss v. Smith, 9 C. B. 96. 

American Law. — Accords. See Phillips, s. 1537. 
[See " Master," ante.] 

The circumstances must be ascertained on fair 
examination with the aid and advice of competent 
persons, and not according to the result of an ex- 
periment by the purchaser in recovering and repair* 
ing the vessel. 

Knight v. Faith {sup.) ; Gordon v. Massachusetts Fire 8; 
Marine Ins. Co., 2 Pick. Mass. 249. (All the English and 
American cases are ably discussed in the latter case.) 

(a) I have stated this as a principle; but the Court in Knight 
V. Faith mentioned that it was unnecessary for them to decide 
whether notice of abandonment might be dispensed with. See 
15 Q. B. p. 656. 
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The mere fact that the expense of repairs is ex- 
cessive, and the rate of bottomry interest extrava- 
gantly high at the place of the casualty, will not 
justify a sale; nor will a mere difficulty in pro- 
curing materials. 

Furneaux v. Bradley, Park on Ins. 365. And see Knight 
V. Faith i^sup.) : — there was no dockyard available or 
materials; nor could the ship be taken to any port where she 
could have been prudently repaired. 

If the master can communicate with the owners 
and neglects to do so, or if the owner or his agents 
be culpably negligent, the loss as against the under- 
writers will be adjusted in the same manner as if 
there had been no proceeding purporting to be a 
sale. 

Tanner v. Bennett, I Ry. & M. 182; Stephenson y. Pacific 
Ins. Co., 7 All. Mass. 232. 

If after a justifiable sale the assured takes to the 
proceeds, thereby affecting the interest of the under- 
writers, he cannot recover for a total loss. 

Mitchell V. Edie, 1 T. R. 608; Roux v. Salvador, 3 Bing. 
N. C. 266; AllwoodY. Henchell, 1 Park, Ins. 399. 

Sale under Direction of a Court. 

449. In case of a decree for sale of the vessel 
by an Admiralty Court of competent jurisdiction at 
the suit of salvors, the sale will not constitute a 
total loss if the owner has an opportunity of dis- 
charging the lien by paying the salvage, and if the 
amount of the salvage and the damage to the ship 
and necessary expenses do not constitute a total loss 
independently of the sale. 

Williams v. Suffolk Ins. Co., 3 Sumn. C. C. 510. 
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Though the decree of a prize court is reversed, 

yet if the subject has not been restored to the 

owner before action, there is a total loss, 

Mullett V. Shedden, 13 East, 304; Stringer v. English 
Marine Ins. Co., L, E., 4 Q. B. 676; 5 Q. B. 599. 

Repurchase by Master. 

450. If after abandonment and sale the master 
repurchases the vessel, he acts as the agent of the 
insurers, and their refusal to adopt the repurchase 
does not affect the right of the assured to claim for 
a total loss. 

The sale having taken place before abandon- 
ment, the master in repurchasing acts as the agent 
of the owners, who may adopt his repurchase. 

Per Kent, C. J., Jumel v. Marine Ins. Co., 7 Johns. N. Y. 
at p. 423. 

If the assured neglects to adopt the master's 

purchase, and thereby the loss is made total, the 

underwriters will be liable only as they would have 

been had the assured adopted the purchase, 

M'Mdsters v. Shoolbred, 1 Esp. 238; Wilson v. Foster, 6 
Taunt. 25. 

Shipwreck, Stranding, and Submersion, 

451. Shipwreck or stranding, occurring without 
such injury to the ship as to prevent it from being 
got afloat and repaired at an expense less than her 
value, the assured has no right to make an abandon- 
ment, but is entitled to recover for a partial loss 

only. 

Arn. 4th ed. 684; Peele v. Merchants' Ins. Co., 3 Mass. 
C. C. 27; Patrick v. Commercial Ins. Co., 11 Johns. N. Y. 9; 
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Sewall V. United States Ins. Co., 11 Pick. Mass. 90; Phcenix 
Ins. Co. V. Copelin, 1 Asp. Mar. L. Ca. 14. 

[Note. — Story, J., in Peele's case (p. 42) gives this example 
of a stranding justifying abandonment: "If she should be driven 
by a violent hurricane upon a high and sandy beach, or other 
place so distant from the shore or the means of adequate relief, 
that the expense of removal would exceed the value of the 
ship."] 

In determining whether the expenses of repairing 

a ship which has been stranded amount to [half] 

her value, so as to constitute a constructive total 

loss, the expense of getting the ship afloat is to be 

included. 

Ibid. 

Cargo being on board which will contribute to 
the expense of getting off the ship, the contribution 
to be expected must be deducted from the total 
expense in estimating the amount of the loss. 
Kemp V. Halliday. See p. 279, ante. 

The right to abandon must be determined by the 
judgment of experts, applied to the condition of the 
vessel at the time of abandonment. 

Phanix Ins. Co. v. Copelin (ubi sup.). 

The submersion of a ship insured does not de 
facto amount to a total loss — it is or is not a total 
loss according to circumstances. 

Sewall's case and Patrick's case, Kent, C. J. (ubi sup.). 
Emerigon, c. 12, ss. 12 and 13. 

[Note. — The prominent circumstances to be considered are 
— the depth of water; the distance from the shore; the condi- 
tion of the bottom; the roughness or smoothness of the sea; and 
whether means of relief are at hand. The ultimate question is, 
can the ship be raised at a reasonable expense of time and 
money? See Wood v. Lincoln and Kennebeck Ins, Co., 6 
Mass. Rep. 479.] 
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Voyage— Loss of, or Retardation. 

452. The loss of the voyage has nothing to do 
with the loss of the ship. 

[Note.— The policy is not on the voyage but on the ship for 
the voyage or time specified. Pole v. Fitzgerald, Willes, 644; 
5 Br. Par. Ca. 131; Parsons v. Scott, 2 Taunt. 363; Falkner 
V. Ritchie, 2 M. & S. 290.] 

The insurance being on the ship " for the 
voyage," or for some specified service, then if the 
ship is so damaged that she cannot be repaired and 
refitted for the voyage or service, the assured may 
abandon, though she might still, after being re- 
paired, answer for a different purpose. 

Abbot V. Broome, 1 Caines, N. Y. 292. [See this case 
discussed, Phillips, sect. 152b.J 

' In a policy on the ship on time or for a voyage a 

merely temporary retardation by any of the perils 

insured against, not amounting to or producing a 

total incapacity of the ship eventually to perform 

the voyage, does not constitute a constructive total 

loss. 

Bradlie v. Maryland Ins. Co., 12 Pet. 378, 400, 401; Ph. 
s. 1519. 



ADJUSTMENT, 

Under Valued Policies. 
453. In the absence of fraud the value stated 
in the policy is the conventional sum to be paid in 
the event of a loss, whatever the actual value of 
the ship might be at the time of the loss. 
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Willes, J., in Lidgett v. Secretan, L. E., 6 C. P. at pp. 628, 
629. 

A ship insured in a valued time policy having 
sustained damage previous to the insurance being 
effected, the underwriters cannot deduct from the 
valuation the sum it would have cost to make the 
vessel fit for sailing. 

Barker v. Janson, L. E., 3 C. P. 303. 

A ship being valued at different sums in different 
policies, and an action brought upon one, the sum 
recoverable is liable to be diminished by the sum 
already recovered under other policies on the same 
risk for the same loss. 

Bruce T. Jones, 1 H. & C. 769; 32 L. J., Ex. 132; Bousfield 
■V. Barnes, 4 Camp. 227; North of England Iron Steamship 
Co, y. Armstrong, L. R., 5 Q- B, 244; Arn, 4th ed. 292 ef seq. 

Under Open Policies, 

454. The insurance being in an open policy, 
the value of the ship must be proved. 

[See this tit., " Damage : Estimate how made."] 



Partial Loss. 
[See " Particular Average : Ship," ante.'] 

Acceptance of abandonment is irrevocable and 
makes a partial loss a total loss. 

Provincial Ins. Co. of Canada t. Leduc, 43 L. J., P. C. 49; 

2 Asp. M. Law Ca. 338. 
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.Sttpobjner. 



Insurance against his Liabilities. 
455. A shipowner may protect himself by in- 
surance against the casualties enumerated in Part IX, 
of the Merchant Shipping Act of 1854, ss. 503— 
506, as amended by the Act of 1862 (25 & 26 
Vict. c. 63, ss. 54, 55) (a). 

Taylor V. Dewar, 5 B. & S. 58j 33 L. J., Q. B. 141. 

He may also insure against liabilities imposed by 
the Passengers Act. (18 k 19 Vict. c. 119.) 

Examples, 

Expenses incurred in forwarding passengers from a British 
colony where the ship was wrecked to their destination, held 
recoverable under a policy on passage money against all charges 



(a) These Acts impose upon a shipowner a limited liability 
in respect of the following losses occurring without his actual 
fault or privity: — (1) Loss of life or personal injury caused to 
any person, and damage or loss caused to goods, merchandise 
or any other things whatever carried on board his ship. (2) Loss 
of hfe or personal injury caused by improper navigation to any 
person carried on any other ship or boat, and loss or damage 
caused to any other ship or boat, or to any goods, wares or 
merchandise or other things whatever on board any other ship 
or boat. In respect of loss of life or personal injury, either 
alone or together with damage to goods, the extent of the 
liability is 151. for each ton of the ship's tonnage; and in 
respect of loss to ship or goods, whether there be loss of life 
or personal injury or not, the extent is 8/. for each ton of the 
ship's tonnage. 
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and liabilities to wliich owner or charterer might be subject, 
under ss. 46 to 51 inclusive of the Passengers Act, 1852 (15 
& 16 Vict. c. 44). 

Gibson v. Bradford, 4 E. & B. 586. 

The expense of keeping emigrants on shore while the ship 
was being repaired, she ultimately completing the voyage, 
held not within the Act. 

Willis V, Cooke, 5 E. & B. 641, 



Average Contribution. 

456. A shipowner who has entered into a recog- 
nizance for salvage of ship and cargo has an insurable 
interest in the average contribution due to him from 
the owners of cargo. 

Briggs v. The Merchant Traders' Ass., 13 Q. B. 167. 



[The subject-matter was described in the policy as "average 
expenses per J. A." The shipowner had to pay the whole 
salvage, and he was held to have a lien on the cargo, and 
therefore an insurable interest, and he recovered.] 



^lip. 



[See "Concealment," and "Policy," ante.l 



( 289 ) 



^trantimg. 



[See " Perils of the Sea," and " Ship," s. 451, ante.] 

Under the Memorandum (a). 

457. When the ship takes the ground under 
any extraordinary circumstances of time or place 
by reason of some unusual or accidental occurrence, 
such an event is a stranding within the meaning of 
the memorandum. 

Lord Tenterden, in JVells t. Hopwood, 3 B. & A. 20; ap- 
proved in De Mattos v. Saunders, L. R., 7 C. P. at p. 581. 

[Note. — It is not merely touching the ground that consti- 
tutes a stranding. If the ship touches and runs, the circum- 
stance is not to be regarded. But if she is forced ashore or is 
driven on a bank and remains for any time upon the ground, 
this is a stranding without any reference to the damage she 
sustains. Lord Ellenborough, in Harman v. Vaux {infra).'\ 

Where a vessel takes the ground in the ordinary 
and usual course of navigation and management in 
a tide river or harbour upon the ebbing of the tide 
or from natural deficiency of water, so that she may 
float again upon the flow of the tide or increase of 



(a) The memorandum contains a warranty " free of average" 
" unless the ship be sti'anded." See " Policy," ante. 

c. u 



290 MARINE INSURANCE. 

•water, such an event is not a stranding within the 
sense of the memorandum. 

Ibid. 

The mere fact of a vessel sustaining an unex- 
pected injury by reason of the hardness of the 
bottom (provided it be in a place where she is pro- 
perly laid in the ordinary course of the voyage) 
will not turn the taking the ground into a strand- 
ing. 

See Willes, J., in De Mattos v. Saunders (ubi sup.); 
Magnus v. Buttemer [infra). 



458. Occurrences held to constitute a Stranding, 

Striking upon a rock and remaining fixed for fifteen or 
twenty minutes, by which material injury was sustained. 

Baker r. Towry, 1 Stark. 436. 

Ship, under charge of a pilot, fastened at the pier of the 
dock basin by a rope to the shore and left there, and she took 
the ground, and when the tide left her fell over on her side and 
bilged. 

Carruthers v. Sydebotham, 4 M. & S. 77. 

In the course of a voyage along a canal it became necessary, 
in order to repair the canal, to draw off the water. The ship 
having been placed in what appeared to be a safe situation, 
when the water was drawn off impinged upon some piles, the 
existence of which was not previously known. 

Rayner v. Godmond, 5 B. 85 Aid. 225. 

Ship driven by stress of weather into a harbour at the mouth 
of which she struck upon an anchor and was in danger of 
sinking, to prevent which she was warped higher up in the 
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harbour, where she took the ground and remained fast half an 
hour. 

Barrow v. Bell, 7 D. & R. 244; 4 B. & C. 736. 

Vessel in a tide harbour. At the first low tide she grounded 
on the mud, but on a subsequent ebb the rope by which her 
head was moored to the opposite side of the harbour stretched, 
and the wind blowing at the same time, she did not ground 
entirely on the mud, which it was intended she should do, but 
her fore part got on a bank of stones, rubbish and sand near 
to the quay, and the vessel was strained. 

Tf'ells V. Hopwood, 3 B. & Aid. 20. 

A ship ran on some wooden piles four feet under water in 
a river, erected about nine yards from the shore to keep up the 
banks of the river, and lay on these piles till they were cut 
away. 

Dobson V. Bolton, Shoe's Marsh. Ins. 171. 

A ship proceeding down river, a moderate wind suddenly 
took her ahead, and she went ashore stern foremost. There 
she remained fast for two hours until the tide flowed, when 
she got off and proceeded on her voyage. 

Harman v. Vaux, 3 Camp. 429. 



459. Occurrences held not to constitute a 
Stranding. 

A ship, having struck upon a sunken rock and received 
damage, was run ashore by direction of the pilot, was repaired 
and afterwards proceeded on her voyage. 

Burnett v. Kensington, 7 T. R. 210. 

The striking of a ship on a rock, where she remained a 
minute and a half, and was laid on her beam ends. 
M'Dougle v. Royal Ex. Ass. Co., 4 M. & S. 503; 4 Camp. 283. 

A vessel took the ground on two successive days in going 
into harbour, under direction of a pilot, and being afterwards 

u2 
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moored, in the usual course, was thrown on her brdadside by 
the receding of the tide. 

Hearn v. Edmunds, 4 Moore, 15; 1 B. & B. 388. 

Taking the ground on the falling of the tide in a tide har- 
bour, in a spot where the ship is properly placed for the purpose 
of unloading, whereby she was hogged and strained. 

Magnus v. Buttemer, 11 C. B. 876; 21 L. J., C. P. 119. 

Upon the ebbing of the tide a vessel took the ground in 
a tide harbour in the place where it was intended she should, 
but in so doing struck against some hard substance, by which 
two holes were made in her bottom. 

Kingsford v. Marshall, 8 Bing. 458. 
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^uing anb ILaiouring. 



[See the "Sue and Labour" clause, under tit. 
" Policy: Usual Clauses," ante.] 

460. The operation of the " Sue and Labour" 
clause extends to every case in which the subject 
of insurance is exposed to loss or damage for the 
consequences of which the underwriters would be 
answerable. 

Cases infra. 

French Law. — By the Ordonnance de la Marine of 1681, 
— " En cas de naufrage ou echouement, I'assure pourra 
travailler au recouvrement des effets naufrages, sans 
prejudice des delaissements qu'il pourra faire en 
temps et lieu, et du remboursement de ses frais dent 
il sera cru sur son affirmation jusqu'a concurrence de 
la -valeur des effets recouvres." This is followed 
closely, though not exactly, by the Code de Commerce, 
art. 381, with the difference that the latter, by using 
the word "doit" instead of "pourra," makes such 
exertions the duty, and not merely the privilege of 
the assured. 

It does not entitle the assured to recover moneys 
expended in averting perils not insured against 
when these threaten or assail the subject of in- 
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surance, or perils that are insured against if they 
do not threaten loss or misfortune to the subject 
insured. 

The Great Indian Peninsular Railway Co. v. Saunders, 
1 B. & S. 41; 30 L. J., Q. B. 218; in error, 2 B. & S. 266; 
31 L. J., Q. B. 206; and Both v. Gair, 15 C. B., N. S. 291; 
33 L. J., C. P. 99; Xenos v. Fox, L. E., 3 C. P. 630 ; 4 C. P. 

665. (Costs of defending a collision suit.) 



Expenses incurred under this clause are not 
particular average, but are recognized by usage 
as " particular charges." 

Kidstone v. Empire Marine Ins. Co., L. R., 1 C. P. 53.5; 
2 C. P. 357. 

The application of it therefore to such expenses 
is not precluded by the warranty against particular 
average. 

Kidstone v. The Empire Marine Ins, Co. {wbi sup.) ; Am. 
4th ed. 725. 

If there are two modes of saving the subject- 
matter of the insurance, that which is the most 
reasonable must be adopted ; and if that which is 
the more expensive be adopted, the insurers will be 
liable only for the smaller expense. 

Lee V. The Southern Insurance Co., L. R., 5 C. P. 397. 



Expenditure to be recoverable under this clause 
must be shown to have been reasonably necessary 
to the whole extent of the claim sued for, and must 



SUING AND LABOURING. 295 

represent so much labour beyond and besides the 
ordinary labour of the voyage. 

Arn. 4th ed. 725. 

The expense of repairs rendered necessary by 
damage to the ship, resulting from the happening 
of perils insured against, is more properly recover- 
able as particular average; but it has been sug- 
gested that when followed by a total loss such 
expenditure is recoverable under this clause. 

Livie V. Jansen, 12 East, 655. 

Observations. 

In The Great Indian and Peninsular Railway Co. v. 
Saunders, the insurance was upon iron against total loss only. 
Expenses were incurred in forwarding the iron to its desti- 
nation, when it was not in any peril of total loss either actual 
or constructive. The assured received his goods in specie, and 
the expenses were held irrecoverable. 

In Booth V. Gair, the insurance was upon bacon upon a 
voyage from Liverpool to New York free from average, unless 
general, or the ship be stranded, sunk or burnt. The ship on 
her voyage was not stranded, sunk or burnt, but was disabled 
by other perils, and became a constructive total loss in port. 
The bacon was landed without material damage. Expenses 
in the way of extra freight, transhipment, warehousing, sur- 
veying and cooperage were incurred by the master in the 
ordinary course of his duty ; there being no peril creating a 
risk of total loss, they were held irrecoverable. 

In Kidstone v. The Empire Marine Insurance Co., the in- 
surance was upon the agreed freight of a cargo of guano ; the 
policy containing a warranty free from particular average, also 
from jettison, unless the ship be stranded, sunk or burnt. The 
vessel was so damaged during the voyage that she put into 
a port and was sold. The cargo was landed and warehoused 
and no abandonment made. The master engaged another vessel 
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to carry it on, and, besides the freight, paid other expenses 
of landing, -warehousing and reloading. The expenses and the 
freight of the substituted vessel were held recoverable under 
this clause. The ground of the decision was, that if the ex- 
penditure had not been made, the subject-matter of insurance 
(the agreed freight) would never have had any existence. 

In Lee v. The Southern Insurance Co., the insurance was 
on the freight of a cargo of oil. The ship was stranded during 
the voyage, and the oil landed and sent to its destination by 
railway at a cost of 2121. The ship was repaired in a short time 
and made fit to complete the voyage. The oil might have been 
kept and reshipped at a cost of 70/. This was considered by 
the court the reasonable course to adopt, and the insurer was 
held liable to pay that amount only. 
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^Time ^Policies. 



461. A time policy is a policy for a definite 
period. The time is to be reckoned according to 
the longitude of the place where the contract was 
made, and is to be performed. 

Walker v. Protection Ins. Co., 29 Maine, 317. 

A policy may be effected retrospectively if it 
contain the clause lost or not lost. 
Am. 4th ed. 350. 

From the instant that the policy attaches the 
insurer's right to the full premium is complete, 
and the assured is entitled to a full indemnification 
in case of loss. 

Ibid. 

[See tit. " Policy " and " Ship," ante, and 
" Warranties," post.l 
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SJnticrbjriter (or ot^er Insurer). 



His Solvency. 

462. The solvency of an underwriter is in- 
surable. 

Am. 4th ed. p. 96; Ord. de la Mar., liv. 3, t. vi. art. 20. 

[Note. — Such an insurance is rarely resorted to in any 
country.] 

How discharged. 

463. The underwriter or other insurer may be 
discharged by any act of the assured which materi- 
ally varies the risk. 

He is not discharged by an act on the part of 
the assured which to a certain degree increases the 
risk, if it does not amount to palpable negligence. 

Toulmin v. Inglis, 1 Camp. 421. 

Breach by the insured of express and implied 
warranties and agreements as to the conduct of the 
ship discharges the underwriter. 

Denison v. Modigliani, 5 T. R. 580. 

Also non-compliance with statutory provisions 
rendering the voyage illegal. 

Wilson V. Rankin, L. R., 1 Q. B. 162 ; Cunard v. Hyde, 
E. B. & E., 670 ; 27 L. J., Q. B. 408 ; Dudgeon v. Pembroke, 
L. R., 9 Q. B. 581. 
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Failure to provide proper national documents for 
the ship, by reason of which she is captured, dis- 
charges the insurer on ship. 

Bell V. Carstairs, 14 East, 374 ; Christie v. Secretan, 8 
T. R. 192; Dawson v. Atty, 7 East, 367. 

There being no express warranty in the policy 
that the nationality of the vessel shall continue un- 
changed, a change of nationality which cannot 
affect the contract does not discharge the under- 
writer. 

Dent V. Smith, L. R., 4 Q. B. 414. 

If after a constructive total loss and notice of 
abandonment, the insurer, with full knowledge of 
all the facts, accepts the notice of abandonment, 
he cannot, when called upon to pay the amount 
insured, rely upon a breach of warranty. 

Provincial Ins. Co. of Canada v. Leduc, 43 L. J., P. C. 49 ; 
2 Asp., Mar. L. Ca. at p. 349. 

After loss the underwriter is not discharged from 

the claim of the assured, except by actual payment 

to the assured or his agent. 

Bussell V. Bangley, 4 B. & Aid. 395; Todd v. Reid, 4 
B. & Aid. 210; Scott V. Irving, 1 B. & Ad. 605; Bartlett v. 
Pentland, 10 B. & C. 760; Ovington v. Bell, 3 Camp. 237; 
Jell V. Pratt, 2 Stark. 67. 

Under authority to an agent of the assured to 
receive payment of a loss, or a return of premium, 
he is not authorized to discharge the underwriter 
by merely crediting the loss or including such a 
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credit in the settlement of his account with the 
underwriter. 

Idem; Phillips, s. 1883. 

The fact of the name of the underwriter having 

been struck off the policy may discharge him if it 

be shown to have been done with the consent of 

the assured. 

Bartlett v. Pentland, 10 B. & C. 760; Scott v. Irving, 1 
B. & Ad. 605; and other cases {sup.), 

[See "Agents," ante.'\ 
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©sage. 

Definition. 

464. A usage valid in law is a course of conduct 
or manner of dealing which can be proved by ade- 
quate evidence to have been invariably observed 
for a considerable time (a). 

It is a conclusion from evidence, not its imme- 
diate subject. 

1 Duer, 278. 

[Note. — This author says : " The acts by the number and 
succession of which the usage is created are the proper sub- 
ject of direct pVoof ; the existence of the usage of inference 
merely."] 

Requisites of a valid Usage. 

465. A usage that can alone be allowed to 

control the interpretation of the policy, or vary the 

legal rights of the parties, must be general, uniform, 

notorious, reasonable, and consistent with the terms 

of the policy, and to a certain extent with the rules 

of law. 

1 Duer, 258 ; Lord Tenterden, in Bartlett v. Pentland, 
10 B. & C. 760, 770. See Miller v. Titherington, 6 H. & N. 
278. 

The generality, uniformity and notoriety of a 



(a) Mr. Duer thinks Lord Mansfield erred in fixing a year 
as a reasonable time within which a practice might become a 
usage. Vol. 1, p. 266. He would contend for a longer period. 
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usage, when the facts are undisputed, is a question 
of law ; i. e., whether the facts proved constitute a 
usage valid in law. 

1 Duer, 278. 

General. 

466. " General" may refer to persons, or locality 
or trade ; ear. gr., at ports, among merchants, or 
among the majority of those engag^ed in a particular 
trade. 

A practice may be so general as to constitute a 

usage, though unknown to particular individuals 

engaged in the business to which it relates. 

[Note. — Cockburn, C. J., put very clearly the effect which 
such a circumstance should have upon the mind of the jury, in 
summing up the case in Achardv. Ring, 31 L. T. Rep., N. S., 
at p. 649 : " If you are perfectly satisfied that this practice did 
exist, although it has now undergone a change, then although 
the fact that a certain number of the members of Lloyd's knew 
nothing about it might very legitimately tend to shake your 
confidence in the evidence by which it is sought to establish the 
practice or the custom; yet if the evidence in favour of the cus- 
tom so completely satisfies your minds of the existence of the 
custom, then the ignorance of a particular individual of its 
existence would not be an answer to the affirmative evidemee^ 
if that aflSrmative evidence brought conviction to your mind."] 

Uniform. 

467. This term denotes a constancy in the ob- 
servance of the usage in the form that properly 
belongs to it and according to its character and 
extent — without interruption of time or change of 
material circumstances. 

1 Duer, 264. See Am. 4th ed. 269, n. 4. 

[Note.— There may, it would seem, be exceptions, if the 
■ordinary course is in accordance with the alleged usage. 
Vallance v. Dewar, 1 Camp. 503, per Lord Ellenborough.J 
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Notorious. 

468. A usage is sufficiently notorious if it be 
known to all who are concerned or employed in 
the trade to which the usage relates and to all 
whose interest or duty it is to acquire the know- 
ledge of its existence. 

Smith T. Wright, 1 N. Y. T. Rep. 45; 1 Duer, 267, n. {a). 

Reasonable. 

469. A usage must not lead to consequences 

that could not have been contemplated by the 

parties, but must be consistent with the risk and 

indemnification forming the subject of the policy. 

See Stephens v. The Australasian Ins. Co., L. R., 8 C. P. 
18 ; Ougier v. Jennings, 1 Camp. 506, in notis. 

Usages inconsistent with Established Rules of Law. 

470. A usage inconsistent with an established 
rule of commercial law cannot be admitted in evi- 
dence, and is wholly void unless the parties plainly 
contemplated adopting the usage, and, so far as 
permissible, setting aside in the particular case the 
rule of law. 

[Note. Duer says: In the only cases in which the evidence 

has been admitted to supersede a rule of law the usage was 
solely derived from a use and practice between the assurers and 
the assured, and they contain no intimation that when the usage 
is of a different character the evidence could be justly received. 
See his note xxii., vol. i., p. 275.] 

A usage which by its mere existence governs the 
construction of the policy, as by imposing a loss 
upon the insurer, his consent to bear which cannot 
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be justly inferred and is not expressed, must be 
absolutely consistent with the rules of law. 

How proved. 

471. The evidence of the essential requisites of 
a valid usage may consist of proof that in numerous 
instances and for a long period the usage has been 
observed by a succession of persons without any 
intermission of time or variation of circumstances ; 
and upon such evidence, if uncontradicted, the jury 
will be warranted to find that the usage is in truth 
general, uniform and notorious. 

1 Duer, 269. 

[Note. — It is not enougli to constitute a practice that a cer- 
tain number of individuals should entertain a belief that that 
practice or custom exists and act accordingly, because they may 
be mistaken ; and in a great establishment like the commercial 
institutions of this country, a practice in derogation of the law, 
unless it is of general application in that particular department 
to which it is sought to be applied, ought not to be acted upon. 
Cockburn, C. J., in Achard v. Ring, 31 L. T. Rep., N. S., at 
p. 650.] 

A binding usage may be proved by the practice 
uniformly observed by particular insurers, where it 
can be proved to have been known to both parties. 

When the evidence is conflicting and various, 
the usage can seldom with justice be admitted or 
established. 

And there being an equal conflict of credible 
testimony, the question of the existence of the usage 
should not be left to the jury. 

1 Duer, p. 278. 

The opinions of witnesses and text writers, what- 
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ever their authority, are inadmissible in evidence 
to establish a usage. 

1 Duer, 181; Cockburn, C. J., in Achard -v. Ring (ubisup.). 

A controlling usage may result from a constant 
refusal on the part of underwriters to admit their 
liability for losses and the acquiescence of the assured 
in such refusal. 

1 Duer 191; Stewart v. Pacific Fire and Marine Ins. Co., 
L. E. 8 Q. B. 362 ; Achard v. Bing (ubi sup.). 

Where a usage naturally results from a par- 
ticular trade the courts may well be satisfied with 
slighter proof of its existence than they would 

otherwise require. 

1 Duer, 255. 

Effect upon the Policy. 
General Principles. 

472. A usage may explain, modify and con- 
trol, but cannot contradict the policy ; may qualify 
the construction of particular words or clauses, but 
not nullify or expunge them. 

Loraine v. Tomlinson, 2 Doug. 585 ; Blachett v. Royal 
Exchange Ass. Co., 2 Cr. & J. 244; Hall v. Janson, 4 E. & B. 
500; 24 L. J., Q. B. 101 ; Humfry v. Dale, 26 L. J., Q. B. 137 
(iudgment of Lord Campbell); 27 L. J., Q. B. 390; Brown v. 
Byrne, 23 L. J., Q. B. 313; 3 E. & B. 703; Murray v. Hatch, 
6 Mass. 465. 

[Note. — It applies equally to the -written and to the printed 
parts of the policy. Preston v. Greenwood, 4 Doug. 28.] 

Examples. 

Usage inadmissible to prove that a clause, that the risk was 
to continue on goods " till discharged and safely landed," meant 
C. X 
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" until the ship was moored twenty-four hours in safety," the 
intention of the parties being clearly expressed. 

Parkinson v. Collier, 2 Park, Ins. 653; Marshall, Ins. 

Usage at Lloyds' inadmissible to show that a clause " upon 
thfe body tackle, apparel, ordnance munition, boat and other 
furniture of, &c.," did not include boats slung on the ship's 
quarter. 

Blackett v. Royal Exchange Ass. Co. {ubi sup.). 

To exclude the liability of underwriters for leakage of 
oil by violent labouring of the ship as a loss by perils of the 
sea. 

Crofts V. Marshall, 7 C. & P. 597, 607. 

To exclude a general average loss on freight contrary to the 
plain terms of the policy. 

Hall V. Janson (ubi sup.). 

No usage,, whatever its antiquity or however in- 
variable it may have been, can render vahd an 
insurance that the law prohibits. 

But insurers, with their own consent, may be 
charged with a loss resulting from the observance 
of such a usage, unless the effect of thus charging 
them would be to give such an interpretation to the 
policy as would render the contract itself illegal 
and void. 

1 Duer, 273, 274. 

An illegal usage becomes a part of the contract 
when the effect of the contract is to sanction and 
encourage a practice which the law condemns, and 
in such cases the insurance is void. 

Ibid. 
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The consent of the insurers to assume the risk of 
an illegal usage cannot be inferred from the mere 
existence of the usage. 

CLASSIFirATION. 

473. Usages are either — 

(1) General; or 

(2) Particular. 

General usages are such as can be proved by the 
evidence of all persons indiscriminately. 

Particular usages are such as can be proved only 
by the evidence of persons engaged in a particular 
trade or calling or resident in ajarticular locality. 

A local usage of trade may be binding upon 
insurers who have frequently made insurances to 
which the usage would apply. 
1 Duer, 265. 

The usage of a particular trade with reference to 
which the underwriter insures overrides the general 
usages of maritime trade. 

Ibid. 

Mxamples of particular Usages. 

For ships engaged in the China trade to store their rigging 
and furniture in houses built on sandbanks. 

Pelly V. Eoyal Exchange Ass. Co., 1 Burr. 341. 

For cargoes insured in the Newfoundland and Labrador 
trades to be taken out as wanted, and not landed on arrival. 

Noble V. Kennoway, 2 Doug. 510. 
x2 
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For ships engaged in the Newfoundland trade to mate inter- 
mediate voyages. 

Vallance v. Dewar, 1 Camp. 503., See further Am. 4th ed. 
265, 266. 

A usage in the Oporto trade for ships to complete their load- 
ing for the homeward voyage outside the bar in the Tagus, 
when inconvenient to do so within. 

Kingston v. Knibbs, 1 Camp. 508. 

A usage in the Florida trade to take in homeward cargoes at 
Tigre Island, in St. Mary's River, and then drop down to 
Amelia Island, a little lower down the river, for the purpose 
of paying dues and clearing. 

Moxon V. Atkins, 3 Camp. 200. 

A custom at the port of Leghorn, that certain goods at that 
port should be landed at the Lazaretto. 

Grade v. Maryland Ins. Co., 8 Cranch's Sup. C. Rep. 75. 

A usage in the Mauritius for vessels to anchor at the Bell 
buoy outside the harbour of Port Louis, and then to be con- 
sidered at the Mauritius. 

Janson v. Lindsay, 23 L. J., Ex. 315; 4 H. & N. 699. 

A usage in a particular trade to carry- cargo on deck, con- 
trary to general practice. 

[See " Cargo," ante."] 

To return a proportionate part of a premium in trade between 
London and Jamaica. 

Long V. Allen, 4 Doug. 276. 

A usage by which " liberty to touch" included taking in cargo. 
Urquhart v. Bernard, 1 Taunt. 450. 

Usages at Lloyds\ 

474. The usages at Lloyds', in order to affect 
the assured, must be shown to have been brought 
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to his knowledge, or it must be proved that from 
his general mode of dealing, habits of life, or place 
of business, he could not be ignorant of them. 

Gabay v. Lloyd, 3 B. & Cr. 793; Bartlett v. Pentland, 
10 B. & C. 760; Scott Y. Irving, 1 B. & Ad.'605; Stewart v. 
Aberdein, 4 M. & W. 211; Sweeting Y.Pearce, 9 C. B., N. S. 
534; 30 L. J., C. P. 109. 

Such usages, when known to the parties, are so 
binding, as, ex. gr., to affect the generally recog- 
nized principles upon which losses are adjusted. 

Palmer v. Blackburn, 1 Burg. 61. 



Binding Effect upon the Parties. 

475. When a valid usage is proved, it is con- 
clusive upon both parties, so that neither is per- 
mitted to aver his personal ignorance of its existence 
or of its application to the policy. 

Particular usages, however, cannot be binding on 

persons not within the class or limits of locality, 

unless they can be shown to have been cognizant 

of it. 

Sweeting v. Pearce (ubi sup.'). 

. An insurer can be presumed to have knowledge 
only of such usages as are incident to a trade con- 
ducted by navigation. 

He is presumed to know the usage of a foreign 
port to which the vessel is destined. 

Hazard v. New England Marine Ins. Co., 8 Peter's Sup. 
CI. Eep. 557. 

It may be shown, however, that the understand- 
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ing was that the particular usage was to form no 

part of the contract. 

1 Duer, 276. 

It must be a usage in the course and prosecution 
of the voyage insured, or in the ports or places to 
which the vessel by the terms of the policy is destined 
or authorized to proceed. 

1 Duer, 204. 

A usage prevailing in a port into which the vessel 

puts in distress cannot affect the contract, there being 

no ground to suppose that it was known to the 

parties, or that the contract was made with reference 

to its existence. 

1 Duer, 204. 

Usages explaining the meaning of Words in 
A Policy. 

476. When the terms of a clause in their plain 
and ordinary sense exhibit a consistent meaning, 
that meaning must prevail, unless it can be shown 
that it ought to be modified and controlled by a 
positive usage. 

See for reasons, p. 187, vol. i., Duer, and cases cited as to the 
meaning of the words in the memorandum, tit. " Policy," anfi. 

Latent ambiguities and indeterminate words may 
be explained by proving a meaning acquired by 
usage, 

1 Duer, 184. 

If any terms of a policy have by the known usage 
"6f traded or by use and practice as between assurers 
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and assured acquired an appropriate sense, they 
shall be construed according to that sense and 
meaning. 

Mason v. Skuney, 1 Marsh. 143 ; 4 East, 135 ; 6 East, 207; 
S. B. & P. 213; Anderson v. Pitcher, 3 B. & P. 

The insurer is presumed to know the trade mean- 
ing of the words used in the policy, if proved to 
bear a particular meaning by usage, unless the 
usage is limited and peculiar. 

Brough v. Whitmore, 4 T. Eep. 206. 

Examples. 

A usage in the pilchard fishery for the insurance on ship, 
tackle and furniture, to cover tackle and stores. 
Hoskins V. Picker sgill, 2 Marsh. Ins. 735; 1 Pstrk, Ins. 126. 

As to the scope of a policy containing the words " either 
with or without letters of marque." 

Parr v. Anderson, 6 East, 202. 

As to the meaning of " port." 

See cases cited, " Ship : Risk, at and from," ante. . 

Of " premises." 

Beacon Fire and Life Ass. Co. v. Gibb, 1 Moo. P. C, N, S. 
73. 

To vary the understanding of geographers as to what is 
included in geographical description. 

Robertson v. Clarke, 1 Bing.445; Uhde v. Walters, 3 Camp. 
15. 
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Valmtj Policies. 



[See " Policy," ante, and several subjects of 
Insurance.] 



images* 



477. A master may insure his wages and any 
commissions to which he may be entitled. 

King V. Glover, 2 B. & P., N. R. 206; Hawkins v. Twizell, 
5 E. & B. 883; 25 L. J., Q. B. 160. 

Seamen and officers under the master have 
no insurable interest in their wages. 

Webster v. De Tastet, 7 T. R. 157; The Lady Durham, 
3 Hagg. Ad. 201 ; 1 Emerig. c. viii. s. 6, p. 221. 
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Warranted jprce from ^berage. 



478. This warranty in the first clause of the 
memorandum exempts the underwriters from all 
liability from partial loss by sea damage to the 
subjects therein specified. 

The warranty in the subsequent clauses of the 
memorandum protects the underwriters against 
trifling partial losses. 

[See " Cargo " and " Policy : Memorandum," 
ante.] 
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Warranties. 



479. Warranties are — 

I. Express; and 
II. Implied. 

I. EXPRESS. 

480. An express warranty is an agreement ex- 
pressed in the policy whereby the assured stipulates 
that certain facts are or shall be true, or certain 
acts shall be done relative to the risk. 

Phillips, s. 754; Arn. 4tli ed. 543. 

It may relate to an existing or past fact, or be 
promissory and relate to the future. 

Phillips, s. 754; 1 Marsh. (Shee's), 279. 

The fact or act warranted need not be material 

to the risk. 

Phillips, s. 754. 

The effect of a warranty may be restricted by 
providing that it shall be construed as a repre- 
sentation. 

2 Duer, 645. 

Form. 

481. The warranty may be written in any 
manner on the face of the policy or be con- 
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tained in documents expressly referred to in the 
policy. 

De Hahn v. Hartley, 1 T. R. 343 ; Pawson v. Barnevelt, 
Doug. 12, n.; Bize v. Fletcher, lb. n. 4 ; Pittegrew v. Pringle, 
3 B. & Ad. 514; Graham v. Barras, 5 B. & Ad. 1011, 

A formal expression is not necessary. Any 
direct or even incidental allegation of a fact relat- 
ing to the risk may constitute a warranty. 

Phillips, s. 757. 

But every recital of a fact is not necessarily a 
warranty, particularly if it be evident that it can- 
not have any relation to the risk. 
Ibid. s. 758. 

The rule of a mutual insurance society merely 
directory to its committee is not an express war- 
ranty. 

Harrison v. Douglas, 3 Ad. & E. 396. 

Construction. 
482. Warranties are strictly construed. 

[Note. — The English courts have required literal com- 
pliance. American opinion is in favour of a construction which 
gives the assured the benefit of substantial compliance, 
Phillips, s. 762; see 1 Emerig. c. vi., s. 3; Pothier, n. 106.] 

[See " Usage," ante.] 

A warranty will not be extended by construction 

to include anything not necessarily implied in its 

terms. 

Hyde v. Bruce, 3 Doug. 213. 
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Where it is expressed in clear terms, evidence will 
not be admitted to show that it is to be construed 
contrary to the apparent meaning of the terms 
used, although such construction is that which has 
ordinarily been put upon it by persons who have 
adopted the same form of policy. 

Provincial Ins. Co. of Canada v. Leduc, 43 L. J., P. C. 
49; 2 Asp. Mar. Law Ca. 338. • 

Non-compliance — Its operation. 

483. Failure even temporarily to comply with 

the warranty at any stage of the risk avoids the 

policy ab initio. 

Arn. 4th ed. 547; College v. Harty, 6 Exeh. 205. 

American Law. — Unless the warranty relates to the com- 
mencement of the risk, a breach relieves the under- 
writer from liability for subsequent loss only. 

Phillips, Ins. s. 771. 

When the warranty relates to a period ante- 
cedent to the risk insured, the. breach of it, although 
remedied before the ship sails on the voyage insured, 
is fatal, 

De Hahn v. Hartley, 1 T. R. 343. 

The breach of warranty need not be connected 
with the loss. 

Hibbert v. Pigou, 1 Marsh. (Shee's) Ins. 280. 

If the warranty amounts to a prohibition against 
entering at certain times certain named seas, viola- 
tion discharges the insurer for all loss arising there- 
from. 

Provincial Ins. Co. of Canada v. Leduc, 43 L. J., P. C. 49; 
2 Asp. Mar. Law Ca. 338. 

[Note. — If abandonment be accepted, the insurers cannot 
avail themselves of a breach of warranty.] 
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Non-compliance with an express warranty can be 
excused only — ■ 

(1) When the state of things contemplated by 

the warranty ceases ; 

(2) When a subsequent law makes compliance 

illegal ; and 
[Note. — Put as a proposition, Arn. 4th ed. 548.] 

(3) When to comply with the warranty would 

incur imminent risk of loss by a peril 
insured against. 

[Note. — As in a policy against capture, a warranty being to 
sail, and an enemy being at the mouth of the harbour. Lord 
Mansfield, in Bond v. JS'utt, 2 Cowp. 607.] 

Illusfrations. 

A description giving the national character of a ship. The 
efiect depends upon the nature of the contract. 

Baring v. Clagett, 3 B. & P. 201; Baring v. Christie, 5 
East, 398; Lothian v. Henderson, 3 B. & P. 499. See 
Clapham v. Cologan, 3 Camp. 382; Dent v. Smith, L. R., 4 
Q. B. 414. 

" To sail " on a certain day : 

Nothing can excuse a failure to sail on the day named. 

Horr V. Whitmore, Cowp. 784. See Shee's Marshall, 283. 

" To sail " after a certain day : 
The warranty is equally imperative. 

Vezian v. Grant, cited Shee's Marshall, 283. 

" Sailed" means unmoored and got under weigh in complete 
preparation for the voyage, with the intention of proceeding 
to sea without further delay at the port of departure. 

Per Mansfield, C. J., in Thellusson v. Fergusson, Cowp. 
607; Nelson v. Salvador, M. & M. 309; Cochrane v. Fisher, 
2 Cr. & M. 581; Bond v. Nutt, 2 Cowp. 601; Wright v. 
Shiffner, 11 East, 515. 

As to the application of a warranty to part only of a voyage, 
see Baines v. Holland, 10 Exch. 802; 24 L. J., Ex. 204. 
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The TvaiTanty to sail is not complied with by leaving harbour 
imperfectly equipped. 

Graham v. Barras, 5 B. & Ad. 1011 ; Pittegrew v. Pringle, 
3 Barn. & Ad. 514; Ridsdale v. Newnham, 3 M. & S. 
456; 4 Camp. Ill; Cochrane v. Fisher, 2 Cr. & M. 581; 
1 Cr. M. & E. 809. 

The risk under the policy having commenced before the time 
fixed for the sailing, the warranty is complied with if the ship 
is ready to sail and is only prevented by a peril insured against 
by the policy. 

1 Phillips, p. 427, s. 772. 

If sufficiently equipped on sailing on the first stage of the 
voyage, there being an intention to complete the equipment at 
subsequent stages, the warranty is complied with. 

Bouillon V. Lupton, 33 L. J., C. P. 37. 

An involuntary detention after sailing does not afiect the 
policy. 

Bond V. Nutt, 2 Cowp. 607; Hore v. Whitmore, 2 Cowp. 
784; Thellusson v. Fergusson, Doug. 346; Earle v. Harris, 
1 Doug. 357. 

"To depart" and "to sail from:" 

These expressions mean to leave a port; not merely to get 
under way. 

Moir V. Boyal Exchange Ass. Co., 1 Marsh, at p. 576; 
Lang v. Anderdon, 3 B. & C. 495. 

" To sail with convoy:" 

The convoy must be the regular convoy provided by the 
government for vessels bound on the voyage insured. 

Lily V. Ewer, 1 Doug. 72 ; D'Eguino v. Bewicke, 2 H. Bl, 
551; Shoe's Marshall, 290, 291. 

The vessel insured must sail with the convoy and continue 
with it until the end of the voyage unless separated by neces- 
sity. 

See Cohen v. Hinckley, 1 Taunt. 249; Hibert v. Pigou, 
Shee's Marshall, 292. 

She is protected on her voyage to join convoy at the 
appointed rendezvous. 

Warwick v. Scott, 4 Camp. 62. 



WARRANTIES. 319 

A breach of the warranty is fatal, though the ship overtake 
the convoy before loss. 

Cohen v. Hinckley (ubi sup,). 

A ship cannot proceed without convoy from port to port to 
join convoy unless she has a licence to sail without convoy. 

Hinckley v. Walton, 3 Taunt. 131. 

Being driven back by stress of weather after sailing with 
convoy, the ship may sail without waiting for the next convoy. 

Laing v. Glover, 5 Taunt. 49. 

The captain must have sailing orders to keep with convoy. 

Anderson v. Pitcher, 2. B. & P. 164. See Arn. 4th ed. 
563; Phillips, ss. 780, 781. 

" To begin from and immediately following the loading on 
board the said vessels " at certain ports: 

This is mere recital, description, intention or expectation 
that the goods will be there loaded, and is not to be construed 
as a warranty unless it was so clearly intended. 

Wells, Fargo 8f Co. v. The Pacific Ins. Co., 1 Asp. M. L. 
Ca. 111. 

"All well," &c.: 

A warranty that a ship is all well Or all safe on a particular 
day is satisfied if she is safe or well at any time of such day. 

Blackhurst v. Cokell, 3 T. R. 360. 

" In port:" 

This warranty is complied with if the ship is in any port, 

Kenyon v. Berthon, 1 Doug. 12, n. 

The port being named, she must be in it, but may be moved 
about in it. 

Clark V. Westmore, Selw. N. P. 940. 

In policies " at and from," the general words " in port" refer to 
the port where the voyage is to commence. The ship must be 
in that port on the specified day, 

Colby V. Hunter, 1 Mood. & Malk. 81. 
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"Lawful trade:" 

Relates to the employment of the ship by the owners, 
Hqbveloch v. Hancill, 3 T. R. 277. 
[See tit. " Barratry," ante.} 

NEUTRALITy. 

Definition. 

484. An engagement on the part of the assured 
that the property is owned by persons resident in 
a country at peace when the risk begins, and who 
have the commercial character of subjects of such 
country, and that it shall be accompanied with such 
documents, and shall be so managed and conducted 
by the assured and their agents, as to be entitled as 
far as depends on them to all the protection and 
privileges of property belonging to the subjects of 
such country. 

Phillips, 8. 783; Am. 4th ed. 564. 

Form. 

485. The warranty may be in words " war- 
ranted neutral," or by reference to nationality. 

[Note. — A condition that the nationality of the ship shall 
not be changed cannot be implied.] 

Extent of Warranty. 

486. The warranty is that the subject is neutral 
at the commencement of the risk, and that it shall 
continue to be neutral so far as depends upon the 
assured, or he is responsible. 

Phillips, s; 784; Am. 4th ed. 565. 

Part owners insuring their interest with a war- 
ranty as to neutrality the warranty extends to their 

interest only. 

Phillips, s. 789. 
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Belligerent ownership of a part of the property 
insured at the outset will defeat the policy as to the 
whole. 

Phillips, s. 788. 

Character of the Property. 

487. The character of the subject is fixed by 
the domicile of the owner. 

Tabbs V. Bendelack, 3 B. & P. 207, n.; 4 Esp. 109; Am. 
4th ed. 565. 

If the subject of a belligerent state reside and 
carry on business at the time of insurance in a 
neutral country, his property will be considered 
neutral owned. 

M'Connell v. Hector, 3 B. & P. 113. 

[Note. — A neutral character cannot be acquired by migration 
flagrante bello. 2 Wheaton, 76.] 

Property connected with a commercial establish- 
ment in a hostile country, by whomsoever owned, 
cannot be neutral so as to be within the warranty. 
Arn. 4th ed. 566. 

But the property of a resident in a neutral 
country carrying on business also in a belligerent 
country is within the warranty, whatever his 
national character by birth. 

Arn. 4th ed. 567. 

Neutral goods shipped with a hostile destination, 
c. Y 
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and enemy-owned goods shipped with a neutral 
destination, are not within the warranty. 

Am. 4th ed. 568. 

The produce of a hostile country, the property of 
a neutral resident in a neutral country, is not within 
the warranty. A fortiori if contracted for by a 
neutral in contemplation of war, unless delivered 
before the declaration of war. 

Ibid. ; Phillips, s. 792. 

[Note. — But if imported into a neutral country it is neutral 
during its subsequent passage by re-ex{>ortation to a belligerent 
country. Arn. 4th ed. 568.] 

The shipment of goods after notice of the break- 
ing out of a war which makes them contraband, 
although in pursuance of a prior contract, is not 
within the warranty. 

Phillips, s. 793. 

Goods shipped by a belligerent, to be delivered 
to a neutral only on conditions and contingencies 
other than the general right to stop in transitu, are 
not within the warranty. 

Phillips, s. 794, 

A declaration of war after the policy is made 

does not change the character of the subject from 

neutral to belligerent, so as to take it out of the 

warranty. 

Eden v. Parkinson, Doug. 732; Ti/son v. Gurney, 3 Term 
Kep. 477; Salonica v. J<?hnson, Park, 8th ed. 716. 
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But where goods are shipped by a belligerent, 
conditionally to become those of a neutral, and the 
latter complies with the condition before a capture, 
they thereby from that time are within the war- 
ranty. 

Phillips, s. 795. 

If a consignor becomes a belligerent by the 
breaking out of war during the transit, he cannot, 
by assignment to a neutral, screen the property 
from capture, and they will not therefore thereby 
be within the warranty, 

[Note.— Whether such is the object of the transfer is to be 
gathered from the circumstances. Phillips, s. 796, and n. 5.] 

If an owner changes his national character during 
transit of the goods, the national character of his 
property in transit does not change. 

Phillips, s. 797; 1 Duer, Mar. Ins. 437. 

Proofs of Neutrality. 

488. In order to be neutral within the mean- 
ing of the warranty the ship must be furnished with 
all the documents and proofs of the neutral character 
of herself and her cargo required to be on board 
either by the law of nations or by the regulations of 
international treaties. 

Am. 4th ed. 569; Phillips, s. 802. 

[Note. — These should comprise the flag, the passport, sea- 
brief, sea-letter, or pass; the register, or certificate of registry; 
the muster-roll, the charter-party, the log-book, the bill of 
health; proofs of the national character of the cargo; ex. gr., 
invoices, bills of lading, certificates of origin. Price v. Bell, 
1 East, 663; Dawson v. Atty, 7 East, 367; Everth v. Tunno, 
1 B. & A. 142.] 

y2 
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Breaches of the Warranty. 

489. All voluntary illegal acts forfeiting the 
character of a neutral are breaches of the warranty. 

Garrets v. Kensington, 8 T. Rep. 230. 

Ex. gr. — Resisting the right of search when 
properly exercised (a). Rescuing, or attempting 
to rescue, a neutral vessel sent in for examination 
by an authorized belligerent captor. Violating 
blockade (&). Carrying hostile despatches (c). 

(a) As, to what is a proper exercise of the right 

of search, see 

Phillips, ss. 819, 820; Am. 4th ed. 580; The Maria, 1 C. 
Rob. Adm. 340. 

(Jb) Blockade must be effective, and neutral na- 
tions must have had notice of it. 

(c) " A distinction has been made between 
carrying despatches of the enemy between 
different parts of his dominions and carry- 
ing despatches of an ambassador from a 
neutral country to his own sovereign. The 
effect of the former despatches is presumed 
to be hostile ; but the neutral country has 
a right to preserve its relations with the 
enemy, and it does not necessarily follow 
that the communications are of a hostile 
nature." 

1 Kent, Com. s. 153. 

A master forfeits the neutral character of his ship 
by covering belligerent goods on board as neutral. 
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even though without the knowledge or consent of 
the shipowner. 

Phillips, s. 810. 

The forfeiture of neutraHty by the shipowner or 
captain does not forfeit the neutral character of 
goods shipped by another neutral, and duly docu- 
mented as such. 

Phillips, s. 811. 

Carrying simulated papers without leave expressly 
given in the policy is a breach of the warranty. 

Horneyer v. Lushington, 15 East, 46; Oswell V. Vigne, lb. 
70; Bell V. Bromfield, lb. 364. 

In general the concealment of papers amounts to 
a breach of warranty. 

Marshall, C. J., in Livingstone v. Maryland Ins. Co., 
7 Cranch, 536. 

Sernble, also, carrying a material paper written in 

sympathetic ink. 

Phillips, s. 809. 

Throwing papers overboard is not of itself a breach 
of the warranty, although raising a strong presump- 
tion of enemy's property. 

Bernardi v. Motteux, Doug., at p. 581; The Pizzaro, 2 
Wheaton's Rep. 227. 

Attempting to disguise belligerent goods as 
neutral, and carrying them as such with the neu- 



326 MARINE INSURANCE. 

tral part of the cargo, is a breach of the wan'anty 
of neutrality, and will avoid the policy as to the 
whole of the neutral cargo. 

Am. 4th ed. 576. 

Goods may be put on board the merchant ship 
of a belligerent without any breach of the war- 
ranty. 

Phillips, s. 824. 

Nor is it a breach of the warranty of the neu- 
trality of the ship that she carries a belligerent 

cargo. 

Ibid. 

If during war neutral property be engaged in 

any branch of the colonial or coasting trade of the 

enemy that is open to foreigners in time of peace, 

such property loses its character of neutrality. 

1 Kent, Comm. 81—86; The Immanuel, 2 C. Rob. Ad. R. 
186. 

[Note. — This rule is confined to trade between the enemy's 
colony and the mother country, and is not applicable where the 
produce of a hostile colony is bona fide imported into a neutral 
country, and thence re-exported into the mother country. Am. 
4th ed. 574.] 

The employment of a neutral vessel in a service 
auxiliary to the hostile operations of a belligerent 
forfeits its neutral character. 

Phillips, s. 825. 

[Note. — This is so, although the master be not aware of the 
belligerent character of the service. Ibid.] 

Property despatched to a neutral in pursuance 
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of a contract with a belligerent government, or 
employed by him in a trade for which a privilege 
is given by a belligerent, does not answer to a 
warranty of neutrality. 

The Anna Catherina, 4 C. Rob. Adm. 107. 

A warranty that a vessel is neutral is not for- 
feited merely by the supercargo being a belU- 
gerent. 

Mayne v. Walker, 3 Doug. 79. 

Evidence of Breach, 

490. A ship insured being merely represented 
as neutral, the sentence of a foreign court of admi- 
ralty is not evidence to falsify the representation. 
Von Jungeln v. Dubois, 2 Camp. 151. 

A sentence of condemnation of a neutral by a 
British vice-admiralty court is sufficient evidence 
from )ivhich to presume that the ship condemned had 
been engaged in some illegal transaction, though 
the ground of condemnation does not appear on 
the sentence. 

Gilson V. Mair, 1 Marsh. 39. 

A sentence of a foreign court of admiralty con- 
demning a ship for navigating contrary to the 
ordinances of a belligerent state to which the 
neutral country had not assented is not evidence 
of a breach. 
Pollard V. Bell, 8 T. R. 434; Bird v. Appleton, 8 T. R. 562. 
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Blockade — Violation. 

491. To constitute a violation of a blockade 
there must be — 

(1) Actual or constructive knowledge of its 

existence on the part of the assured ; and 

(2) An intention to violate it, and some act done 

in pursuance of such intention. 

Sailing for a blockaded port after notice is prima 

facie evidence of an intention to violate the 

blockade. 

See 1 Kent's Comm. s. 148. 

If the assured has actual or constructive notice 
of a blockade, declared upon sufficient authority 
and maintained by an adequate force, an attempt 
on his part to carry property warranted neutral to 
or from the blockaded port is a violation of the 
blockade and a breach of the warranty. 

A neutral vessel having entered the port before 
the blockade, may come out in ballast, or with a 
cargo taken on board before the blockade began, 
but not with one taken on board after notice of the 

blockade. 

Phillips, s. 830. 

So she may bring away from a blockaded port 
the cargo imported in her before the declaration of 
blockade and still remaining on board. 

Ibid. 

It is a violation of blockade to sail with intent 
to proceed to the mouth of the harbour for the 
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purpose of inquiring whether the blockade is 
raised. 

Phillips, s. 822 ; 1 Kent, s. 149. 

[Note. — Kent says, " It is a presumption almost de jure 
that the neutral, if found on the intei'dicted waters, goes there 
with an intention to break the blockade."] 

A master being informed during a voyage to a 
port that it is blockaded, violates the blockade if he 
continues his voyage. 

[Note. — The pursuit of the voyage is, however, open to 
explanation. Phillips, s. 838.] 

Sailing to a port with a design to enter, if the 
blockading squadron should be blown off by the 
winds, is a violation of the blockade. 

Phillips, s. 839. 



II. IMPLIED. 

Definition. 

492. An implied warranty is that which neces- 
sarily results from the' nature of the contract. 

[Note. — " When and to what extent is a court of law bound 
to hold that there is an implied term in a contract ? Whenever 
there is something not expressed which it is clear to all- men of 
ordinary intelligence and knowledge of business must have 
been either latently in, or palpably present, to the minds of 
both parties to the contract when it was made." Brett, J., 
delivering the judgment of the court in Daniels v. Harris, 
L. E., 10 C. P. at p. 8.] 

Examples. 

(1) In voyage policies that the ship shall be seaworthy when 
she sails. 

(2) That she shall be navigated with reasonable skill and 
care. 
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(3) That the voyage is lawful, and shall be performed 
according to law, in the usual course, and without wilful 
deviation. 

Seaworthiness. 
Voyage Policies. 

493. The assured warrants that at the time when 
the policy attached or should attach the ship was 
seaworthy, unless expressly or by necessary implica- 
tion such warranty is negatived. 

Gibson V. Small, 4 H. of L. Ca. 397; Holdsworth v. Wise, 
7 B. & C. 794, and cases, infra, 

, This warranty is implied in all voyage policies, 
whatever the subject-matter of the insurance 

may be. 

Ibid. 

The enumeration as excepted from the policy of 
some losses of the same kind as those resulting 
from defects which constitute unseaworthiness, does 
not exclude the general implied warranty. 

The Quebec Mar. Ins. Co. v. The Commercial Bank of 
Canada, L. Rep., 3 P. C. 234. 

A description of the subject of insurance in the 
policy as " an abandoned ship," does not dispense 
with this warranty, and the obligation of the assured 
under it. 

Knill V. Hopper, 2 H. & N. 277 ; 26 L. J., Ex. 377. 

Time Policies. 

494. In time policies the utmost that can be 
said is that there is an implied condition that the 
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ship is in existence, capable of navigation, and 
has not sustained actual damage. 

[NoTte (a). — This is a doctrine established by an Americau 
authority (Capen v. Washington Ins. Co., 12 Cush. Mass. 
517; 2 Phillips, p. 397, s. 727), and has been followed by 
English cases, in which it was decided, after much conflict, 
that there was no warranty of seaworthiness in a time policy. 
Gibson V. Small, 4 H. of L. Ca. 53— approved in Jenkins v. 
Heycock, 8 Moo. P. C. 351. This principle applies whatever 
means might have been available for making the vessel sea- 
worthy. Fawcus V. Sarsfield, 6 E. & B. 192 ; 25 L, J., Q. B. 
249. 

[Note {b). — In an action on a time policy if it be proved that 
the vessel insured was sent to sea in an unseaworthy state, but 
such state being unknown to the owner, and is lost by perils of 
the sea owing to such unseaworthiness, the owner can recover 
the loss. Dudgeon v. Pembroke, L. R., 9 Q. B. 581.] 

Essentials. 

495. The materials of which the ship is made ; 

Its construction ; 

The qualifications of the captain ; 

The number and description of the crew ; 

The tackle, sails, and rigging ; 

The stores, equipment, and outfit generally, must 
be such as to render the ship in every respect fit 
for the proposed voyage or service. 
Phillips, s. 695. 

The cargo must be such as the ship can safely 

carry, and must be properly stowed. 

[Note.— If cargo loaded on deck must inevitably endanger 
the ship "in an ordinary voyage the warranty in a policy on 
ship is not satisfied; but if by reason of the facility with which 
such deck cargo could be got rid of it would cause no danger 
to the ship, the warranty is satisfied. Daniels v. Harris, L. R., 
10 C. P. at p. 8.] 

There must be sufficient ballast. 
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Compliance. 

496. The warranty requires seaworthiness in 
conformity with the standard at the time for the con- 
templated service at the port to which the vessel 
belongs, unless some other standard is referred to 
expressly or by implication. 

Knill V. Hooper, 26 L. J., Ex. 377; 2 H. & N. 277; Bur- 
gess V. Wichham, 3 B. & S. 669; 33 L. J., Q. B. 17; Clapham 
V. Langton, 34 L. J., Q. B. 46; Phillips, sect. 719. 

[Note. — A ship may be able to stow a given quantity of 
cargo and to have a good freeboard, but the weight of the 
goods may be disproportioned to the strength of the hull ; 
therefore the vessel may be unseaworthy irrespective of a 
load-line. Merchants Trading Co. v. Universal Mar. Ins. Co., 
2 Asp. Mar. L. Ca. 431, n.] 

Breach, 

497. The contract is absolutely void if the 
•warranty be not complied with, although the loss 
cannot be traced to the breach, and the owners 
have acted honestly and in good faith, and in 
ignorance of any defect. 

Dixon V. Sadler, 5 M. & W. 414. 

The remedy of a defect after sailing— unless with 

the consent of the underwriters — does not aid 

owners of a ship unseaworthy at the time of sailing. 

Forshaw t. Chabert, 3 Br. & B. 158 ; The Quebec Mar. 
Ins. Co. V. The Commercial Banh of Canada, L. Rep., 3 P. C. 
234, in which Lord Tenterden's dictum to the contrary (in 
Weir V. Aberdeen, 2 B. & Aid. 320) is dissented from. 

At a Port. 

498. If the policy attaches before the voyage 
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commences, it is enough that the state of the ship 

be commensurate to the then risk. 

Biccard v. Shepherd, 14 Moo. P. C. 471; Dixon v. Sadler, 
5 M. & W. 414. 

A ship insured at a port would appear to answer 

the warranty if capable of being moved about in 

port and moored for the purpose of taking in cargo. 

Parmeter v. Cousins, 2 Camp. 235; Annen v. Woodman, 3 
Taunt. 259. 

If the ship arrives at the port so shattered as to 
be a mere wreck, or in such a state as to be unable 
to lie there in reasonable security till she is properly 
repaired and equipped for the voyage, the policy 
does not attach. 

[See tit. " Ship, Risk," ante.] 



For the Voyage. 

499. If the voyage insured be such as to require 
a different equipment at different parts of it, the 
vessel must be fit for each stage of the voyage 
when she enters upon it, otherwise the warranty is 
not complied with. 

Biccard v. Shepherd, 14 Moo. P. C. 471 ; Bouillon v. Lup- 
ton, 33 L. J., C. P. 37; Quebec Marine Ins. Co. v. The Com- 
mercial Bank of Canada, L. E., 3 P. C. 234. 

Unseaworthiness produced after the commence- 
ment of the voyage by the mistakes or negligence 
of the master and crew, without fraud, is at the risk 
of the underwriters. 
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Dixon V. Sadler, 5 M. & W., see p. 414: Busk v. Royal 
Exchange Co., 2 B. & Aid. 72; Walker v. Maitland, 5 B. & 
Aid. 171; HoldswoHh v. Wise, 7 B. & C. 794; Bishop y. 
Pentland, id. 219; Shore v. Bentall, id. 798, note; Phillips, 
Sect. 733. 

American La"W. — Unseaworthiness arising after the com- 
mencement of the voyage, and produced by a peril in- 
sured against, imposes upon the assured the duty of 
using reasonable diligence to repair it, and negligence 
in that respect may discharge the insurer from any 
loss arising from the want of such due diligence. 
3 Kent, Comm., sect. 288. 

A$ to Lighters. 

500. The warranty of seaworthiness does not 
apply to lighters engaged in loading or unloading 
the cargo. 

Lane v. Nixon, L. Rep., 1 C. P. 412. 

Insurance on Freight and Cargo. 

501. A ship whose condition complies with the 
warranty in a policy on ship may yet fail to comply 
with the warranty in a policy on cargo and freight. 

The policy being on cargo and freight, the war- 
ranty of seaworthiness is not complied with if the 
cargo is put on board for the voyage when the ship 
is in so defective a state that the cargo must be re- 
landed in order to make the necessary repairs, and 
the policy therefore does not attach on the cargo if 
the risk is to commence at the time of loading. 

Phillips, s. 723, vol. i., p. 391 ; approved in Daniels v. 
Harris, li.^., IOC. P.l. 

If the goods insured are so loaded that the 
safety of the ship can only be considered as secured 
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by the facility with which the insured can be got 
nd of, the ship is not seaworthy under a policy on 
the goods. 

Daniels v. Harris, L. R., 10 C. P. 1, 

i;o[i!°rT^j-''^'f ^ 1""^^ ^^ '"i ^ fi* «'a'e to carry a cargo not 
liable to be dissolved by sea water, and yet not seaworthy 
when cariying a perishable cargo. Castles v. Irving, Court of 
Exchequer, July 8, 1840.] y. ^ " 

There is no implied warranty that the goods 
shall be in such condition as to be able to encounter 
the ordinary risks of a sea-voyage. 

Koebel v. Saunders, 17 C. B., N. S, 71. 

Navigation. 

502. The captain must be competent to conduct 

the vessel in safety through all the ordinary perils 

of the voyage, and in long voyages — not in all 

voyages — there should be a competent mate. 

Arn. 615, 4th edit.; 3 Kent, Com. p. 337, n. e. 

\^QucBre, is a criminal intent on the part of the master to 
scuttle the ship evidence of unseaworthiness ? lonides v. 
Pender, 1 Asp. Mar. L. Ca. 381. J 

When pilotage is compulsory or customary, a 
pilot should be on board {a). 

Phillips, s. 717; Phillips v. Headlam, 2 B. & Ad. 380; Law 
V. Hollingsworth, 7 T. R. 160.' 

[Note. — If a pilot cannot be procured, and it is prudent to 
enter the port rather than wait, the underwriter will not be 
discharged if the master enters without a pilot. Am. 617, 4th 
edit.] 

(a) It appears that failure in this respect would not per se 
discharge the underwriters unless in violation of the provisions 
of a statute. 
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The person engaged in navigating the vessel need 
not be an authorized pilot if he possesses a competent 
knowledge of the ground. 

Phillips, s. 713. 

If the master takes on board a person representing 
himself to be a qualified pilot, although in fact he is 
not so, the warranty is satisfied. 

Phillips, s. 714, citing Law v. Hollingsworth, 7 T. Eep. 160. 

The crew must be adequate and of sufficient skill 
when the vessel sails. 

Annen v. Woodman, 3 Taunt. 299 ; Hicks v. Thornton, 
Holt's N. P. 30; Forshaw v. Chabert, 3 Br. & B. 158. 

A sufficient crew being shipped originally, an 
occasional disability or absence of the men does not 
violate the warranty. 

Busk V. Roy. Ex. Ass., 2 B. & Aid. 73, per Bayley, J. 



Legal Conduct. 

503. An illegal act committed by the assured, 
or on his behalf, which induces a loss by a peril 
insured against, is a violation of this implied war- 
ranty. 

Dawson v. Atty, 7 East, 367. 

If the act arise out of negligence or mistake, 
the insurers are not exonerated from consequent 
loss by perils insured against. 

The vessel must be furnished with all proper 
evidence of her national character, for want of 
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which she might be condemned if taken by a 
belligerent. 

Phillips, s. 745; Am. 619, 4th edit. 

[Note.— This is necessary, although there is no warranty of 
neuti-ality in the policy. Steel v. Lacy, 3 Taunt. 285.] 

Evidence. 
504. Parol evidence, in the absence of express 
stipulations, is admissible to show the amount of 
seaworthiness implied. 

Burgess Y. Wickham, 33 L. J., Q. B. 17. 

But not to do away with the warranty. 
Ibid. 

The onus of proving unseaworthiness is upon the 
insurer. 

Davidson v. Burnand, L. R., 4 C. P. at p. 120. 

It being agreed by the policy that the vessel is 
seaworthy the admission dispenses with the war- 
ranty. 

Parfitt V. Thompson, 13 M. & W. 392. 

[Note. — Seaworthiness is proved or disproved much in the 
same way as a constructive total loss — by the evidence of 
experts who examined the vessel. But experienced ship- 
wrights, who never saw the vessel, may be called to supplement 
this evidence by saying whether upon the facts stated she was 
in their opinion seaworthy or not. Beckwith v. Sydebotham, 
1 Camp. 117 ; Malton v. Nesbit, 1 C. & P. 70 ; 1 Greenl. on 
Ev. ss. 4, 40.] 

Full disclosure being made of the construction of 
a ship, evidence that she had been made as sea- 
c. z 
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worthy for the voyage as her size and construction 
would allow, is sufficient to support the warranty. 
Burgess v. JVickham, 30 L. J., Q. B. 17. 

The ship must be proved to have been at the 
commencement of the voyage fit in the degree which 
a prudent owner uninsured would require to meet 
the perils of the service it is then engaged in, and 
would continue so during the voyage, unless it met 
with extraordinary damage. 

Erie, J., in Gibson v. Small, 4 Hi L. Ca. at p. 384. 

Where the ship sinks in smooth water very soon 

after the attaching of the policy, and there is no 

other evidence as to the condition of the ship or 

as to the cause of loss^ it is evidence on which a 

jury ought to find that the ship was unsea worthy 

at the commencement of the risk. 

See the judgment in Anderson v. Morice, L. E., 10 C. P., 
at p. 68. 

In such a case the onus of proof is shifted. 

Willes, J., in Davidson v. Burnand, L. S., 4 C. P. 117. 

[Note. — A ship laden with coal had left the docks twelve 
hours, and was lying in the roads in quiet weather; she suddenly 
sank without any apparent cause. Lush, J., asked the jury 
whether they could come to any other conclusion than that the 
loss was owing to the inherent weakness of the vessel. The 
jury found their verdict for the defendants, and the court refused 
to disturb it {Merchants' Trading Company v. Universal Mar. 
Ins. Co., 2 Asp. M. L. Ca. 431, n.). Lush, J., said : "Accord- 
ing to the evidence given here the ship was unable to maintain 
herself afloat in still water, lying quietly at anchor. If so, 
there is an end of the case. This occurring so soon after she 
left the dock the inference seems irresistible that she must have 
been in a very infirm state, although not known to the parties 
when she left the dock." In Anderson v. Morice (ubi sup.} 
the vessel, when almost fully loaded, sank in port. The jury 
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having found for the plaintiff, the court sustained the 
verdict.] 

But where there is other cogent evidence of the 
condition of the ship or of a cause of the loss, then 
the fact of the ship sinking in smooth water be- 
comes one of several facts which must all be left to 
the jury. 

Anderson v. Morice, L. R., 10 C. P. 58. 

If a ship cannot pass through an insured voyage 
without foundering from the effects of wear and 
tear, occurring without extraordinary action of sea 
or wind, such ship was unseaworthy at the incep- 
tion of the risk. 

Ibid., p. 69. See Thompson v. Hopper, 6 E. & B. 172; 
E. B. & E. 1038 ; 25 L. J., Q. B. 240 ; 27 L. J., Q. B. 441 ; 
Fawcus V. Sarsfield, 6 E. & B. 192 ; 25 L. J., Q. B. 249. 

Illustrations. 

Cases in which the ship was held unseaworthy from defect 
in herself or her equipment -.—Parker v. Potts, 3 Dow. 23; 
Watt V. Morris, 1 Dow. 32; Douglas v. Scougall, 4 Dow. 
269; WedderburnY. Bell, 1 Camp. 1 (defective sails); Quebec 
Mar. Ins. Co. v. Commercial Bank of Canada, L. R. 3 P. C. 
234 (defective boiler) ; Wilhie v. Geddes, 3 Dow. 57 (defec- 
tive ground tackling) ; Wolff v. Clagett, 4 Esp. 258 (medi- 
cines) ; Fontaine v. Phanix Ins. Co., 10 Johnson's N. Y. R, 
58 (fuel and candles). 

From overloading and want of trim : — Biccardr. Shepherd. 
14 Moo. P. C. 471 ; Foley v. Tabor, 2 F. & F. 662 ; Weir v. 
Aberdeen, 2 B. & A. 320; Daniels v. Harris, L. R. 10 C. P. 1. 

From want of competent master : — Tait v. Levi, 14 East, 
481; Clifford v. Hunter, 1 M. & M. 103 ; 3 C. & P. 16. 

From want of competent crew : — Forshaw v. Chabert, 3 
Br. & B. 158. 

From failing to take a pilot : see "Navigation " {supra). 
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Waiver of Breach. 

505. After breach insurers may by a memo- 
randum endorsed on the policy continue their 
liability on the risk. 

See JVeir v. Aberdeen, 2 B. & AW. 320 ; Quebec Mar. Ins. 
Co. V. Commercial Bank of Canada, L. E., 3 P. C. 234. 



Witwc anti STeat* 

[See " Perils of the Sea," ante.] 
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Crump's Marine Insurance and General Average. 

Royal 8vo., 21 s. cloth. 

THE PRINCIPLES of the LAW RELATING to MARINE 
INSURANCE and GENERAL AVERAGE in Englajid and America, 
with occasional references to French and German Law, By Frederic 
OcTAVius Cktjmp, of the Middle Temple, Esq., Barrister at Law. 

" Three years have elapsed since the pub- novel and of the last consequence to parties 

lication of an edition of a standard work on to policies. The author believes that all the 

Marine Insurance. During those years nume- decisions reported up to the date of publication 

rous important cases have been decided— cases will be found noted in his work." — Extract 

establishing principles in many instances from Pr^ace. 



Stephen's Blackstone's Commentaries. 

Seventh Edition. 4 vols, 8vo., 4^. 45. cloth, 

MR. SERJEANT STEPHEN'S NEW COMMENTARIES 
ON THE LAWS OF ENGLAND, partly founded on Blackstone. The 
Seventh Edition. By James Stephen, Esq., LL,D., Judge of County 
Courts; late Professor of English Law at King's College, London, and 
formerly Recorder of Poole. This Edition embraces the Legislation of 
1873, including the provisions of the Supreme Court of Judicature Act, 1873. 



From the Law Journal^ FeK 21ji, 1874. . 

" We entertained no doubt in 1868 1;hat the 
approbation accorded theretofore to the father 
would not be withheld from the son, whose 
name had already been connected with the 
Work, and wiiose eminence as a lawyer was 
an absolute guarantee that no falling oflF would 
he detected in knowledge, accuracy, diction 
or method. The event has shown that this 
expectation was well founded, and we cordially 
welcome the Seventh Edition of this noble and 
famous Work. 

" It is unnecessary for us on this occasion 
to repeat the eulogy which six years ago we 
bestowed, not without just reason, on the 
Commentaries as they then appeared. It has 
been remarked that Stephen's Commentaries 
enjoy the special ^merit of being an educa- 
tional work, not merely a legal text book. 
Their scope is so wide that every man, no 
matter what his position, profession, trade or 
employment, can scarcely fail to find in them 
matter of special interest; to himself, besides 
the vast fund of general information upon 
which every Englishman of intelligence may 
draw with advantage." 

From the Solidtop's Journal, J%6. 2lst, 1874. 

"A Work which has reachel a Seventh 
Edition needs no other testimony to its use- 
fulness. And when a law book of the size 
and costliness of these ' Commentaries' passes 
through many editions, it must be taken as 
established that it supplies a need felt in all 
branches of the profession, and probably to- 
some extent, also, outside the profession. It 
is difficult indeed/to name a law book of more 
general utility than the one before us. It is 
(as regards the greater part) not too technical 
for the lay reader, and not too full of detail for 
the law student, while it is an accurate and 
(considering its design) a singularly complete 
guide to the practitioner. This result is due 
In no small degree to the mode in which the 
successive editions have been revised, the 
alterations in the law being concisely em- 
bodied, and carefully interwoven with the pre- 
vious material, forming a refreshing contrast 
to the lamentable spectacle presented by cer- 
tain works into which successive learned 
editors have pitchforked headnotes of cases, 
thereby rendering each edition more imcon- 



nected and confusitig than its predecessor. 
As the result of our examination we may say 
that the new law has, in_general, been accu- 
rately and tersely stated, and its relation to 
the old law -carefully pointed out." 

From the Law Times, Jan. 31st, 1874.. 

" We have in this Work an old and valued 
friend. For years we have had the last, the 
tSixth Edition, upon our shelves, and we can 
state as a fact that when our text books on 
particular branches of the Law have failed us, 
we have always found that Stephen's Commen- 
taries have supplied us with the key to what 
we sought, if not the actual thing we required. 
We think that these Commentaries establish 
one important proposition, that to be of 
thorough practical utility atreatise on English 
Law cannotbe reduced within a small compass. 
The subject is one which must be dealt with 
comprehensively, and an abridgment, except 
merely for the purposes of elementary study, 
Is a decided blunder. 

*' Of the scope of the Commentaries we need 
say nothing. To all who profess acquaintance 
with the English Law their plan and execution 
must be thoroughly familiar. The learned 
Author has made one conspicuous alteration, 
confining 'Civil Injuries' within the compass 
of one volume, and commencing the last 
volume with * Crimes,*— and in that volume 
he has placed a Table of Statutes. In every 
respect the Work is improved, and the present 
writer can say, from practical experience, that 
for the Student and the Practitioner there is 
no better Work published than * Stephen's' 
Commentaries."' < 

From the Law Examination Journal, Faster 
Term, 1S74. 
"What Bacon's works are to philosophy, 
Blackstone's Commentaries and Stephen's 
Commentaries,, founded on Blackstone, are 
to the study of English Law. For a general 
survey of the entire field of English Law, or, 
at least, for a comparative survey of different 
branches of law, Stephen's Commentaries are 
unrivalled ; and we may observe that these 
Commentaries should not be used merely as a 
book of reference, they should be carefully 
studied." 
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Pulton's Manual of Constitutional History. 

Post 8vo., 7s. ed. cteth. 

A MANUAL OF CONSTITUTIONAL HISTORY, founded 
upon the Works of Hallam, Creasy, May and Broom, comprising all the 
mndamentel principles and the, leading eases in Constitutional Law. By 
Forrest Fulton, LL.B., B.A., University of London, and of the Middle 
Temple, Esq., BaiTister-at-Law. 



" Copious use has been made by Mr. Fulton 
of all the leading authorities on the subject, 
and he writes clearly and intelligibly. There 
is a full and carefully prepared index."— Zaw 
Times. 

•' We can fairly say the book Is well done, 
and the object of aiding the student in his 
first entry on the wide field of Consti- 
tutional Law and History is attained."— fAe 



"Mr. Fulton appears to have taken great 
pains to make it thoroughly useful and re- 
liable." — Civil Service Gazette. 

" For practical information aiid for student's 
purposes Mr. Fulton's is by far the best 
Manual of Constitutional History with which 
we are acquainted."—/™* Law Times. 

** The extracts he has given from his autho- 
rities appear to be well chosen."- 2)8% ifews. 
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Collier's Law of Contributories. 

Post 8vo. 9s. cloth. 

A TREATISE ON THE -LAW OF CONTRIBUTORIES 

in the Winding-up of Joint Stock Companies. By Robert Collier, of the 
Inner Temple, Esq., Barrister at Law. 

" Mr. Collier has collected with praiseworthy 
iiidustry the cases relating to the subject of 
his work, and he has arranged them with con- 
siderable skill. Mr. Collier's general arrange- 
ment appears to have been carefully devised, 
and is probably as neat as the nature of the 
subject admits of. It is impossible after a 
perusal of the book to doubt th.%t the author 
has honestly studied the subject, and has not 
contented himself with the practice of piecing 
together head notes frAm reports."— (Soiwaors' 
Joumdt. 

" We invite the attcniion of the profession 
to its merits as a collection and Digest of the 
Cases relating to the liability of persons to be 
made contributories. Mr. Collier has not 
shrunk from pointing out his .views as to the 
reconcilability of apparently confilcting deci- 
sions or as to many points on which the law 
is still unsettled ; without making any quota- 
tions for the purpose of illustrating the above 
remarks, we think we are justified in com- 
mending this treatise to the favourable con- 
sideration of the profession."— Zow Jourtud. 

" In these days of unlimited speculation the 



legal position of contributories must be a 
matter of personal interest to a great many 
people ; and Mr. Robert Collier's treatise on 
the subject deserves attention beyond the 
limits of his profession. The chapter showing 
the modes in which liability may be incurred 
is full of instructive warning." — Saturday 
Review. 

" The perplexity of the laws relating to per- 
sonal liability, naturally suggests a collection 
of precedents and cases which may be con- 
sidered settled, and of direct application to 
the generality of cases ;~ and this the author 
appears to have done with success, as far as 
we can judge, of the merit of the work." — ■ 



" This is a valuable legal work, which 
should be in the~hands of all speculators in 
the formation of new ventures in the shape of 
joint stock companies and associations. It is 
important that such persons should know the 
exact position they assume, in a legal point of 
view, and this they will be enabled to do by a 
perusal of this work, written by a barrister of 
some repute." — Bullionist, 



Higgins' Digest of Patent Cases. 

8vo. cloth. 

A DIGEST OF PATENT CASES arranged according to 
Subject Matter, with a copious Index. By Clement Higgins, M.A., F.CS., 
of the Inner Temple, Esq., Barrister at Law. 



Will be published as soon as the same becomes Law, by the same Author, 

in 8vo. 

THE NEW PATENT LAW ACT, 1875, with References to 
the Cases. 

*»* This will be issued as an Appendix to the above work, but may also be had in a separate and 

complete form. 
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Sir T. Etskine May's Parliamentary Practice.— 7th Edit. 

One very thick volume 8vo. 40*. cloth. 
A TREATISE on the LAW, PRIVILEGES, PROCEED- 
INGS and USAGE of PARLIAMENT. By Sir Thomas Erskine 
Mat, D.C.Lm K.C.B., Clerk of the House of Commons and Bencher of the 
Middle Temple. ' Seventh Edition, Revised and Enlarged, 

Contents:— Book I. Constitution, Powers and Privileges of ParJiament.— Book II. Practice 

and Proceedings in Parliament.— Book III. The Manner of Passing Private Bills, with the 

Standing Orders in both Houses, and the most recent Precedents. 

'' " A work, which has risen from the position " Fifty pages of new matter have been added 

of a text book into that of an authority, would by Sir Thomas May in his seventh edition, 



seem to a considerable extent to have passed 
out of the range of criticism. Ii is quite un- 
necessary to point out the excellent arrange- 
ment, accuracy and completeness which, long 
ago rendered Sir T. E. May's, treatise the stan-- 
dard work on the law of Parliament. Not only 
are points of Parliamentary law discussed or 
decided since the publication of the last edition 
duly noticed in their places, but the matter 
thus added is well digested, tersely presented 
and carefully interwoven with the text," — 
Solicitors Journal. 



thus comprising every alteration in the law 
and practice of Parliament, and all material 
precedents relating to public and private busi- 
ness since_the publication of the sixth edition. 
We need make no comment upon the -value of 
the work. It is an accepted authority and U 
u ndeniably the law of Parliaments It has been 
brought up to the latest date, and should be in 
the hands of every one engaged in Parlia- 
mentary life, whether as a lawyer or as a se- 
nator." — Law Times. 



Underhill's Law of Torts or Wrongs. 

Post 8vo., 6s, cloth. 

A SUMMARY OF THE LAW OF TORTS OR WRONGS 
INDEPENDENT OF CONTRACT, for the use of Students and Prac- 
titioners, By Arthur Underhill, B A,, of Lincoln's Inn, Esq., Barrister 
at Law. 

" Mr. Underhill states that his chief aim has 
been to write for the student, but many who have 
passed their pupilage and are now enjoying the 
advantages of considerable jiTactice, maycoiisuic 
these pa^es with advantage. Mr. Underbill places 
before his readers broad principlesor rules of law, 
which he illustrates by cases facing under them, 
so that they are placed before the mind in a 
ninoner most impressive. Exceptions are not 
oniiited, and the rules are, when necessary, elu- 
cidated by sub-rules. The jilaii is a good, cue, 
and lias been honestly carried out, and a good 
index facilitates reference. "—i7Mfiicffo//^«Prace. 

"Mr. Underhill's ability in making a clear 
digest of the subject treated of in this volume is 
conspicuous. Many works wbuld have to. be 
consulted for the information here concisely 
given, so that practitioners as well as students 
will find it ttseifil."—Nea>s of the World, 

'* Mr. Underhill, in his work, gives us an ex- 
ample of hiw clearly and concisely so difficult 
and intricate a branch of Lhw as that of Torts 
can be set out. He has compressed into a small 
work a vast amount of information, and his book 
is so clearly written that it is easily comprehen- 
sible. To the Law Student, for whom it is more 
particularly written, it may be recommended 

Eell/s Convey ancing Draftsman. 

Post 8vo., 65. cloth. 
THE DRAFTSMAN: containing a Collection of Concise Prece- 
dents and Forms in Conveyancing; with Introductory Observations and 
Practical Notes. By James Henrv Kelly. 



both for its simplicity and accuracy."— iMomiwjr 
Advertiser. 

" We strongly recommend the manual to stu- 
dents of both oranches of the profession."— Pw* 
iiminary Examination Jour?ial, 

" A work which will, we thinkt be found in 
struct've to the beginner, and a useful handy- 
book for the practitioner in Local Courts."— 
Public Opinion. 

"tie has set forth the elements of the law with 
clearness and accuracy. The little work of 
Mr. Underhill is inexpensive, and may be gene- 
rally relied on." — Laze Times, 

" A haudybook of the I nw affecting wrongs in- 
dependent of contrdct." — The Echo, 

" Mr. Underbill has here supplied a want long 
felt in legal treatises, end has entirely, by the 
present excellent volume, superseded the anti- 
quated work of Mr. Addison, which was totally 
unfit for practical purposes."— iS/anrfflrrf. 

" This 13 a very useful little book on the law of 
Torts. The book is intended for the student who 
desires to have principles before entering into 
particulars, and we know no book on the subject 
so well adapted for the purpose."— Zao' Exami- 
nation Reporter, 



This is alhorougbly practical book, designed 
for the solicitor and the student. Mr. Kelly has 
rightly conceived the' duties of a conveyancer ; 
and bi» short introductory recommendations 
should be attentively considered by all who are 
anxious to become safe draftsmen. The author 
gives a few forms under each heading, confining 
hunself to suchasarelikely to be of everyday use 
in the office. This volume ought to be popular, 
as It combines law and practice." — Law Time's, 
" Mr. Kelly's object is to give a few precedents 
of each of those insti um^nts which are most cnm- 
Dipnly required in a solicitor's office, and for 
which precedents are not always to be met with 
in the ordinary books on conveyancing. Theidpa 
is a good one, and the precedents contained in the 



book are, generally speaking, of the character 
contemplated by the author's design. We iiave 
been favourably impressed with a perusifl of le' 
veral of the precedents in this book ; ai.d practi- 
tioners who nave already adopted forms of their 
own will probably find it advantageous to collate 
them witn those given by Mr. Kelly. Each set 
of precedents is prefaced by a few terse and prac- 
tical observations."— 5(»/i«'«H* Journal. 

** Such statements of la^fr and facts as are con- 
tained in the work are accorate."— £aw J«*m«/. 

" It contains matter not found in the tnore am- 
bitious works on coDveyanciDg, and we venture to 
think that the student will find it;a useful supple- 
ment to his reading on the subject of convey- 
ancing."— Law Examinatioti Journal, 
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Shelford's Companies. — 2nd Edit, by Fitcairn and Latham. 

8vo., 2U. cloth. 

SHELFORD'S LAW OF JOINT STOCK COMPANIES; 

containincr a Digest of the Case Law on that subject ; the Compaiiies Acts, 
1862, 1867, and other Acts relating to Joint Stock Companies; the Orders 
made under those Acts to regulate Proceedings in the Court of Chancery and 
County Courts, and Notes of all Cases interpreting the above Acts and 
Orders, Second Edition, much enlarged, and bringing the Statutes and 
Cases down to the date of publication. By David Pitcairn, M.A., 
Fellow of Magdalen College, Oxford, and of Lincoln's Inn, Barrister at 
Law ; and Francis Lavt Latham, B. A, Oxon, of the Inner Temple, 
Barrister-at-Law, author of " A Treatise on the Law of "Window Lights." 

introductory account or digest. In the digest 
Mr. Pitcairn goes into everything with original 
research, and uothing seems to escape him. It 
is enough for us that Mr. Pitcairn's performance 
is able and exhauscive. W othing is omitted, and 
everything is noted at thepropier place. In con- 
clusion we have great pleasure in recommending 
this edition to the practicioner. Whoever pos- 
sesses it, and keeps it notgd up, will be armed on 
all parts and points of the law of joint stock 
companies."— So/icaiorf' Journal. 

" Although nominally a second edition of Mr. 
Shelfords treatise, it is in realjty an original 
work, the form and arrangement adoptedby Mr, 
Shelford have been changed and, we think, im- 
proved by Mr. Pitcairn. A full and accurate in- 
dex also adds to the value of the work, the merits 
of which, we can have no doubt, willbe fully re- 
cognized by the profession."— i»zw Magaxme. 

" This book has always been the vade mecum 
on company law. and will, appareutly, long con- 
tinue to occupy that position. It is perhaps even 
more useful to the legal practitioner than to the 
man of business, but still it is the best source of 
information to which thexlatter can go. —Finan- 
cier and Money Market Review, 



" We may at once state that, in our opinion, the 
merits of tn@ work are very great, and we confi- 
dently expect that it will be at least for the present 
the standard manual of joint stock company law. 
That great learning and research have been ex- 
pended by Mr. Pitcairn no one can doubt who reads 
only a few pages of the book ; the result of each 
case which has any bearing upon the subject under 
discussion is very lucidly and accurately stated. 
We heartily congratulate him on the appearance 
of this work, for whch we anticipate a great suc- 
cess. There is hardly any portion of the law at 
the present day so important as that which re- 
lates to joint stock companies, and that this work 
,will be the standard authority on the subject we 
have not the shadow of a doubt." — Law Journal. 

" After a careful examination of this work we 
are bound to say that we know of no other 
which surpasses it in two all-important attri- 
butes of a law book : first, a clear conception on 
the part of the author of what he intends to do 
and how he intends to treat his subject; and 
secondly, a consistent, laborious and intelligent 
adherence lo his proposed order and method. 
All decisions are noted and epitomised in their 
proper pl'aces^hc practice-decisions in the notes 
to Acts and Rules, and the remainder in the 



Bainbridge's Law of Mines and Minerals.— 3rd Edit. 

8vo., 30s. cloth. 
A TREATISE on the LAW of MINES and MINERALS. 
By William Bainbbidgb, Esq., F.G.S., of the Inner Temple, Bai-rister 
at Law. Third Edition, carefuUy revised, and much enlarged hy additional 
matter relating to manorial rights— rights of way and water and other mining 
easements-the sale of mines and shares-the construction of leases-cost 
book and general partnerships— injuries from undermining and inundations- 
barriers and working out of bounds. With an Appendix of Forms and 
Customs and a Glossary of English Mining Terms 

" When a work has reached three editions, 
• criticism as to its practical value is superfluous. 
We helieve that this work was the first pub- 
lished in England on the special subject of 
mining law— others have sini e been published 
— butwe see no reason in looking at the volume 
before us to believe that it has yet been super- 
aedeA."— Law Magazine. .^. ^ . .„ 

" Mr. Bainbridge was we believe the.flrst to 
collect and publish, in a separate treatise, tHe 
Law of Mines and Minerals, and the work was 
so well done that hia volwne at once took its. 
place in the law library as. the text book on the 
subject to which It was devoted.. This work 
must be already familiar to all readers whose 



practice brings them in any manner in con- 
nection with mines or mining, and they well 
know its value. We can only say of this new 
edition that it is in all respects worthy of its 
predecessors." — Laa Times. 

"It wouldbeentirely superfluous to attempt 
a general review of a work which ha^for so 
long a period occupied the position of the 
itandaid work on this important subject. 
Those only who, by the nature of their prac- 
tice, havfflearned to lean upon Mr. Bainbridge 
as on a solid stgflT, can appreciate the deep re. 
search, the admirable method, and the grace- 
ful style of this model treatise."— i»w Journal. 
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Fawcett's Law of Landlord and Tenant. 

8vOo lis. cloth. 

A COMPENDIUM of the LAW of LANDLORD and 
TENANT. By William Mitchell Fawoett, of Lincoln's Inn, Esq., 
Barrister at Law. 



" [i never waoders from the point, and being 
intended .not for students of the law, but for 
lessors and lessees and their immediate advisers, 
wisely avoids historical disquisitions, and uses 
language as untechnical as the subject admits. 
It may safely be assumed to contain information 
on all the ordinary ijuestioos which either con • 
trading party may require to be answered."— £aa) 
J<yuT7ial. 

" The author has succeeded in compressing the 
whole of his subject within the reasunable comp^ 
pass of 373 pages. Jt may roughly be said of 
iVjr. F^cett'swork, that it is statutory through- 
out, in accordance with the predominant cha- 
racter of the law at the present day; and Mr. 
l-awcett takes advantage of this characteristic of 
modern law to impart to his compendium a de- 
gree oT autkenticuy which greatly enhances its 
value as a cunveuieut medium of reference, for 
he has stated the law in the very words of the 
authorities. We have discovered plain utility to 
be the aim and end of Mr. Fawcett's treatise."— 
Law Magazine, 

" The amount of information compressed into 
the book is very larf^e. The plan of the book is 
extremely good^ and the arrangement adopted has 

Grant's Bankers and Banking Companies. — Third Edit. 
By R. A. Fisher. 

8vo., 28s. cloth. 

GRANT'S TREATISE ON THE LAW RELATING TO 
BANKERS AND BANKING COMPANIES. Third Edition. With an 
Appendix of the Statutes. By R. A. Eisher, Esq., Judge of County Courts. 



enabled the author to pnt together in one place 
the whole law on any particular branch of the 
subject, ai)d to avoid repetition?. Thus not only 
is it easy to find what the author has to say on 
any particular point, but when we have found a 
reference to it in one place, we may be satisfied 
that we have found all the book contains upon 
the point. In this respect, though probably from 
its smaller siize it must contain les& information 
than Woodfall, it will be found far more con- 
venient for ordinary use than that treatise."— 
Solicitors' Journal. 

" Me contents himself with a plai;i statement of 
the existing law, prudently omitting all matters 
of merely historical interest and topics collateral 
to the special subjects. Above all, it has been 
his purpose to state the law in the language of 
the authorities, presenting the principles enun- 
ciated in the very words of the judges. Another 
excellent feature is a concise summary of the 
efTfcCt of each enactment in the marginal notes. 
It will be seen from this that the book is thon 
roughly pracdcal, and, as such, will doubtless 
find a favorable reception from the profession.'' 
—Law Times. 



subject of this book, that they will in no re-. 
spect be disappointed; obsolete and immaterial 
matter haa been eliminated, and the present 
edition presents the existing law of bankers 
and banking companies as it at present exists." 
— Justice of the Peace. 

"It is eight years since Mr. Fisher published 
the second edition of this practical book, and it 
now appears again re-edited by the same hand. 
Its steady sale shows that the public for whom 
, it is written have recognized the kindness that 
was meant them, and makes a more elaborate 
recommendation superfluous. We must add, 
however, that the additions to thework, and 
the alterations in it which ;iSIr. Fislier has 
made, are, as far as we can judge, real im- 
provements, and that he has not failed to follow 
out the recent cases. The book used with care 
will no doubt be of great practical service to 
banker? and their legal advisers." — Solicitors* _ 
Journal. 



* Eight years sufficed to exhaust the second 
edition of this valuable and standard work, 
we need only now notice the improvements 
which have been made. We have once more 
looked through the work, and recognize in it 
the sterling merits which have acquired for it- 
the high position which it holds in standard 
legal literature. Mr. Fislier has annotated all 
the recent cases." — Law Times. 

" Prior to the publication of Mr. Giant's 
work on this subject, no treatise containing ' 
the required information existed ; and, since 
its appearance, such important alterations re- 
specting banks^ and bankers have been intro.- 
duced, that the work needed in many parts 
entire reconstruction- and arrangement. The 
last two editions have been entrusted to the 
care of the gentleman whose name is attached 
to the work. Mr. Fisher's name is in itself 
a guarantee that his duties of editor have been 
ably and conscientiously performed. In this 
respect we can assure tho'se interested in the 

Baylis's Law of Domestic Servants, —By Monckton. 

Foolscap 8vo., 2^. cloth. 

THE RIGHTS, DUTIES and RELATIONS of DOMESTIC 
SERVANTS and their MASTERS AND MISTRESSES. V\^ith a short 
Account of the Servants' Institutions, &e. and their advantages. By 
T. Hjsnry Baylis, M.A., of Brasenose Collegej Oxford, Barrister at Law 
of the Inner 'Temple. Fourth Edition, with considerable Additions, by 
EuwAJEip p. Monckton, Esq., B.A., of Trinity College, Cambridge, 
Barrister at Law of the Inner Temple, 

" Mr.' Monckton has edited a fourth edition of 
Mr. Bayli&*s little Work on the Kights, Duties 
and Kelations of Domestic Servants and their 
Masters and Mistresses, It has evtdei^tly found 
great favour with the public, and is an^exeellent 
manual of the subject of which it treats."— ioa; 
Ttmes. 

"This -little work thoroughly deserves ^he 
success it has gained. It contains in a small 
compass the law on the important subject to 



which it relates, andf a somewhat unusual fea- 
ture in a law book, it also affords much sensible 
advice, .not of a strictly legal kind,, both to 
servants and, their employers. There are few 
solicitors who have not from time to time. to 
advis'e employers oq their difficulties with their 
domestic servants. This volume will be found 
a convenient handbook toxhe heading authorities 
on thfi subject."— Sti/iciVorj' Journal. 
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De Colyar's Law of Guarantees. 

OP^Rmr^^Fx^.^S THE LAW OF GUARANTEES AND 
mT Jt^^^p^ ^l^ SURETY. By Henry A. de Colyak, of the 
Middle Temple, Esq., Barrister at Law. 

careM exlmin'aH™ ** ^f ""'J^'" '.'"''^ 5"" " ^he volume before us is a very clear and 

commend hiShnnfckiit^ f ' constrained to trustworthy statement of the present bearing 

fo" U brevitv tL Ji^ni/ ' "' 'J"''^'' ^"^ ™« "">?= °f tl's law on all such questions."- 
lor us orevity. lUe result is a volume every Standard ■ 

^^^o^\^^nLF^:LT\}''' .*5'™^' '■ S» t^r as we can judge, Mr. DeColyar ha» 

treewhen se?tlin^ a fnr^T '■*•"'""" ^"^"^ ■*""« "^'^ ''"^ very thoroughly indeed, and 

unon ouestion, ifpfj^? ^""".^ *" "J'"'™ ''"' "■=a"s« ">»' he has produced is one likely 

rant^' Mr rolv»rW„ f.""*"'?' a?* g"a- to be of great v^lvip."-Mormng Advertiser. 

^?dlS'ce ttiit hiT, „S f S'"""' ' vv '!!?■ " The book is clearly written, and the author 

lubiect nl hook h». fhf ^"""f *'*h h'a appears to haveexpended uponitmuch labour 

thoronAnpV. ^}.^^, "'^ ^'?' "J"*"' "^ ""^ thought. It is, altogether, an admirable 

hen™w^ven/,,r?,.;?v ^•'»^''-?f k"'- '"'^'^f' ^""^ '^xt book, and its' lucidity deserves to be 

^„^?,=«™ .. r '0 Prea^otwiU be us enduring imitated by the writers of law books."-£c4o. 

"Thi-ShnT^"'/^^'",- . ■ "The arrangement of the work is good, the 

n,«rt„„ri.IV V ™ 1 ■''fPl.ay' g«a' ea'e in its subject is treated fully yet concisely, and au 

?.w =^J^J^ ' ",f if/.V" '" statements of the excellent index is added: The subjeit is one 

law^nd the result df the many authorities col- of considerable importance, and its importance 

lectedis stated with an intelligent appreciation is likely to be increased by the operation of 

''\'fi?,^}^'>l^''**'l^'[^---r«sl«:e of ilie Peace. the Guarantee Companies Act, 1867, which, 

ims nook has been compiled with very under certain conditions, enables companies 

considerable care and pains, and we must speak to provide for the guarantee of persons holding 

Highly of the praiseworthy diligence and as- situations of trust under Government. The 

siduity with wJuoh the author has endeavoured book will, we think, be found of use to law 

to reason out the subject. This treatise will students as well as legal practitioners."— 

prove useful as a manual on a subject not Athenaum. 
hitherto fully treated ot."— Solicitors' Journal. 

Coote's Admiralty Practice.— Second Edition. 

8vo., 16s. cloth. 

THE PRACTICE of the HIGH COURT of ADMIRALTY 
of ENGLAND : also the Practice of the Judicial Committee of Her 
Majesty's Most Honorable Privy Council in Admiralty Appeals, with Forms 
and Bills of Costs. By Henry Charles Coots, F.S.A., one of the Ex- 
aminers of the High Court of Admiralty, Author of "The Practice of the 
Court of Probate," &c. Second Edition, almost entirely re-written, with a 
Suppleinent giving the County Courts Jurisdiction and Practice in Admiralty, 
the Act of 1868, Rules, Orders, &c. 

*«* This work contains every Common Form in use iy the Practitioner in Admiralty^ as well as eaery 
description of Bill of Costs in that Court, a feature possessed bi/ no other work on the Practice in 



Nasmith's Institutes of English Public Law. 

Post 8vo., 12s. cloth. 

THE INSTITUTES of ENGLISH PUBLIC LAW, embracing 
an Outline of General Jurisprudence, the Development of the British Consti- 
tution, Public International Law, and the Public Municipal Law of England. 
-By David Nasmith, Esq., LL.B., of the Middle Temple, Barrister at Law, 
Author of "The Chronometrical Chart of the History of England," &c. ; 
Joint Translator of Ortolan's " History of Roman Law." 

" We believe the plan of the book is the of the little books which have recently ap- 

right one. We have only to add that we know peared as professed outlines of English law." 

ol no book which, in our opinion, might more — Justice of the Peace. 

fitly, or perhaps so fitly, be placed in the "Mr. Nasmith's book is likely to attract 

hands of a beginner in the study of 'law."— the attention it deserves. It is the careful 

Law Magazine. compilation of an accomplished scholar,' and 

" We think we are right in saying that of a perfect master of his work."— ifonjimsr 

Mr. Xasmlth's is the best and most useful Post. 

Lushington's Naval Prize Law. 

Royal 8vo., 10s. 6d. cloth. . 

A MANUAL of NAVAL PRIZE LAW. By Godfrey 
LusHiNGTON, of the Inner Temple, Esq., Barrister at Law. 
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Hunter's Suit in Equity.— Sixth Edition. 

Post 8vo., 128. cloth. 

AN ELEMENTARy: VIEW of the PROCEEDTNGS in a 
SUIT in EQUITY. With an Appendix of FormB, By Sylybsteb 
J. Hunter, B.A., of Lincoln's Inn, Barrister at Law. Sixth Edition. By 
G. W. Lawrance, M.A., of Lincoln's Inn, Barrister at Law. 

fifteen years it has run through six editinos. BDd 
that only two years and some few nionihs have 
elapsed between the publications of the last two 
editions? ' tlunter's Suit in Equity* is a work 
that ever^ student for the Chancery bar must 
read, and its popularity is therefore readily ex- 
plained. The new edition contains such altera- 
tions in the text as have been rendered necessary 
by the Court of Chancery Funds Act, 1872, and 
the rules and orders thereunder. .The editor 
further states that the whole work has been care- 
fully revised, proper attention being paid' to the 
decisions of the court since the appearance of the 
fifth edition." — Lmo Journal. 

" We have so often noticed previous editions 
of this useful work that it appears to be only . 
necessary to say of this edition that. many 
recent decisions have been noted, and the text 
has been adapted to the alterations in practice 
and procedure introduced by the Court of- 
Chancery Funds'Act, i.&12."^Solicitors^ Journal. 



" This book is so very well known, and has 
proved so extremely useful to law students and 
practitioners, that we should only repeat what is 
familiar if we said anything in its praise. Edition 
after edition has been issued as changes in the ' 
law have necessitated it, and Mt, Lawrance now 
sends the work forth annotated with all recent 
cases requiring notice to illustrate the text,*'— 
Law Times. 

"There can be no better test of the value of 
this book than the fact that the sixth edition is 
now before the iiublic. The first was pnblished 
in 1858, so that it has enjoyed the good fortune 
falling to very i%w legal Works of passing through 
six editions in fifteen years. The fault which is 
almost inevitable as a book advances in editions, 
of qudting too many decisions, has been success: 
fully avoided, so that a student will find this 
edition as suitable to his wants as was the first 
edition." — Laa> Magasine. 

" What greatertestimony to the valueof a book 
can we put forward than the bare fact that in 

Hunt's Boundaries, Fences and Foreshores. — Snd Edit. 

Post 8vo., 12*. cloth. 

A TREATISE on the LAW relating to BOUNDARIES and 

FENCES and to the Rights of Property on the Sea Shore and in the Beds 
of Public Rivers and other Waters. . Second Edition. By Arthur Joseph 
Hunt, Esq., of the Inner Temple, Barrister at Law. 

written, and well edited:!'— JCnv Magazine. 

" Mr. Hunt chose a good subject for a sepa- 
rate treatise on Boundaries and Fences and 
Rights to the Seashore, and we are not sur- 

Erised to find that a second edition of his book 
as been called for. The present edition con- 
tains much new matter. The chapter especially 
which -treats oil rights of property on the' 
seashore, has been greatly extended. Ad- 
ditions, have been also madie to the chapters 
relating to the fencing of the property of mine 
owners and railway rompanies. All the cases 
which have been decided since the work first 
appeared have been introduced in their proper 

E laces. Thus it will be seen this new edition 
as a considerably enhanced value.*'— &/ictf{«rf' 
Journal, 



' It speaks well for this book that it h&i so 
soon passed into , a second edition. That its 
utility has been appreciated is shown by its 
success. Mr. Hunt has av-iiled himself of the 
opportunity of a second edition to note up all 
the cases to this time, and to extend consider- 
ably some of the chapters, especially that which 
treats of rights of property on the sea shore and 
the sutijtcts of sea walls aud commissions of 
sewers."— Z,ol» Times. 

" There are few more fertile sources of litiga- 
tion than those dealt with in Mr. Hunt's valu- 
able book. It is sufficient here to say that the 
volume ought to have a larger circulation than 
ordinarily belongs to law books, that it ought 
to be found in every country gentleman'slibrary, 
that the cases are brought down to the latest 
date, aud that it is carefully prepared, clearly 



Ortolan's Roman Law, translated by Frichard & Nasmith, 

8vo., 28s. cloth. 

THE HISTORY of ROMAN LAW, from the Text of Ortolan's 
Histoire de la Legislation Romaine et Generalisation du Droit (Edition of 
1870), Translated, with the Author's permission, and Supplemented by a 
Chronometrical Chart of Roman History, By Iltudus T. Prichahd, Esq., 
F.S.S., and David Nasmith, LL.B., Barristers at Law. ' ' 



* We know of no work, which, in our opinipn, 
exhibits so perfect a model of what a text-book 
ought to be. uf the translation before us, it is 
enough to say, that it is a faithful^epresentation 
ortbe original."— Xaa> Magazine. 

" This translation, from its great merit, de- 
serves a warm reception from all who desire to 
be acquainted with the history and elements of 
Koman law, or have its interests as a necessary 
, part of sound legal education at heart. Withre- 

tard to that great work it is enough to say, that 
piK^lish writers have been continually in thft 
habit of doing piecemeal what Messrs. Frichard 
and Nasmith have done wholesale. Hitherto we 
have had but gold-dust from the mine; now we 
are fortunate <nobtaininganugget. Mr. Nasmith 
is already known as the designer of a chart of 
the history of England, which has been generally 



approved, and bids fairly for extensive adoption." 
— i«» Journal. 
" We are extremely glad to welcome the ap- 

Searance of a translation of any of the works of 
I. Ortolan, and the history aud generalization 
of Koman law, which are now presented to us 
ia English, are nerhaps the most useful books 
that could be offered at the present time to stu- 
dents of the Roman law. The utility of Koman 
law, as an instrument of legal education, is now 
generally admitted. 'J'he English of the book is 
unusually free from foreign idioms which soofteu 
disfigure translations* The' book itself we strongly 
recommend to all who are interested in Roman 
law, jurisprudence or history, and who are^not 
sufficiently familiar with French, to be able to 
read the original with ensai"— Solicitors* Journal. 
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Rouse's Conveyancer.— 3rd Edit, with Supplement. 

Two vols. 8vom 30s. cloth. 

The PRACTICAL CONVEYANCER, giving, in a mode com- 
bimng facilitj-- of reference with general utility, upwards of Four Hundred 
Precedents of Conveyances, Mortgages and Leases, Settlements, and Mis- 
cellaneous Forms, with (not in previous editions) the Law and numerous 
Outlme Forms and Clauses of Wills and Abstracts of Statutes atiecting 
Real Property, Conveyancing Memoranda, &c. Bv Rolla Rouse, Esq., of 
the Middle Temple, Barrister at Law, Author of '*The Practical Man," &c. 
Third Edition, greatjy enlarged. With a Supplement, giving Abstracts of 
the Statutory Provisions affecting the Practice in Conveyancing; and tlie 
requisite Alterations in Forms, with some new Forms ; and including a full 
Abstract in numbered Clauses of the Stamp Act, 1870. 

The Supplement sepa7'atGly, price Is. Gd. sewed. 

** The best test of the value of a book written 
professedly for practical men is the practical 
one of the number of editions through which 
it passes. The fact thatthis well-known work 



has now reached its third shows that it is con- 
sidered by those for whose convenience it was 
written to lulfil its purpose well."— Law 
Magazine. 

**This is the third edition in ten years, a 
proof that practitioners have used and ap- 
proved the precedents collected by Mr. Rouse. 
In this edition, which is^greatly enlarged, he 
has for the first time introduced Precedents 
of Wills, extending to no less than 116 pages. 
We can accord unmingled praise to the con- 
veyancing memoranda showing the practical 
effect of the various statutory provisions in the 
different parts of a deed. 1 fthe two preceding 
editions have been so well received, the wet- ' 
come given to this one by the profession will 
be heartier still." — Law Times. 

" So far as a careful perusal of Mr. Rouse's 
book enables us to judge of its merits, we think 
that as a collection of precedents of general 
utility in cases of common occurrence It will 
^ be found satisfactorily to stand the application 
of the test. The draftsman will find in the 
Practical Conveyancer prec^ents appropriate 
to all instruments of common occurrence, and 
the collection appears to be especially well 
supplied with those which relate to copyhold 
estates. In order to avoid useless repetition 
and also to make the precedents as simple as 
possible, Mr. Rouse has sketched out a num- 
ber of outline drafts so as to present to the 



reader a sort of bird's-eye view of each instru- 
ment and show him its form at a glance. 
Each paragraph in these outline forms refers, / 
by distinguishing letters and numbers, to the 
clauses in full required to be inserted in the 
respective parts of the instrument, and which 
are given in a subsequent part of the work, and 
thus every precedent in outline is made of 
itself an index to the clauses which are neces- 
sary to complete tlie drait. In order still 
further to simplify the arrangement of the 
'work, the author has adopted a plan (which 
seems to us fully to answer its purpose) of 
giving the variations which may occur in any 
instrument according to the natural order of 
its different pans." — Law Journal. 

"That the work has found lav or is proved 
by the fact of our now having to review a third 
edition. This method of skeleton precedents 
appears to us to be attended with important 
advantages. To clerks and other young 
hands a course of conveyancing under Mr. 
Rouse's auspices is, we think, calculated to 
prove very instructive. To the solicitor, es- 
pecially the country practitioner, who has 
often to set his clerks to work upon djafts 
of no particular ditficulty to the experienced 
practitioner, but upon which they the said 
clerks are not to^be quite trusted alone, we 
think to such gentlemen Mr. Rouse's collec- 
tion of Precedents is calculated td prove ex- 
tremely serviceable. We repeat, in conclusion, 
that solicitors, especially those practising in 
the country, will find this a useful work." — 
Solicitors' Journal, 



Brabrook's Co-operative and Provident Societies. 

12aio., 6s* cloth. 

THE LAW relatiiig to INDUSTRIAL and PROVIDENT 
SOCIETIES, including the Winding-up Clauses, with a Practical Intro- 
duction, Notes, and Model Rules, to which iare added the Law of France on 
the same subject, and Remarks on Trades Unions. By Edward W. 
Bbabrook, P.S.A., of Lincoln's Inn,' Esq., Barrister at Law, Assistant 
Registrar of Friendly Societies in England. 



" It may be usefully consulted by practitioners 
desirous of learning something more upon the 
subject than is to be found in works on partner- 
ship and joint stock companies. The oook is 
thoughtfully written, and we recommend it to 
those who.desire to learn something practical 
about the work which these societies are meant 
to do and the way in which it is to be done."— 
Su/icitors* Jourjiai. 

" JMr. Brabrook's little work on these societies 
is opportune, and the iitatistics and information 
contained in it are valuable and interesting. 
There fs a chapter devoted to practical advice, 



in which are contained many valuable and im- 
portant hints."— Z-aaf Magazine. 

** AJr. llrabrook brings not merely official know- 
ledge of his legal position as the barrister recently, 
appointed to assist Mr, 1'idd Pratt. Keglstrarof 
Friendly Societies in JEngland, but the devotion 
of many years to a practical study of our in- 
dustrial and provident institutions."— Po« 

'* The author speaks with practical experience 
and authority."- OAwrMr. 

" The clear exposition made by Mr. Brabrook 
in this volume supplies all the requisite informa- 
tion, and persons interested in the subject will do 
well to consult its pages."— A^eWf of r/ie World. 
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Bund's Law of Salmon Fisheries. 

Post 8vo., 155. cloth. 
The LAW relating to the SALMON FISHERIES of ENGLAND 
and WALES, as amended by the Salmon Fishery Act, 1873, with the 
Statutes arid Cases. By J. W. Willis-Bund, M.A., LL.l3.,ot'Lincoln^sInn, 
Esquire, Barrister at Law, Vice Chairman Severn Fishery Board, 

" Doubtless allthelawwillbefound between "There is happily a good and ample index 

his covers, and we have not been able to detect at the end of the volume. By means of this 



any erroneous statements. We can recommend 
thebookasadisquisition, — ^it is conscientiously 
executed." — Law Times. 

" Mr. Bund, wljose name is so well known to 
all who take interest in our Salmon fisheries, 
has lost no time since the passing of- the Act 
of 1873 in bringing^ out his work on salmon 
fishery law. That the book, so far as England 
and Wales are concerned, is a very complete 
and exhaustive one, no one who knows Mr, 
Bund's clearness and power of application 
will doubt. Mr. Bund has done the work 
excellently well', and nothing- further in jthis 
way can be desired," — The Field. 

"This terse and useful summary givas not 
merely the Salmon Fishery Act of 1873, but 
the state of the law as left repealed and un- 
affected by that actj with statutes and cases 
arising from them. The whole subject is treated 
exhaustively, and in a manner most satis- 
factory."— 5<ffnrf«rd. 



we have tested the author on various difficult 
points, and we have always found his opinion 
Bound, and his explanations clear and lucid. 
This volume must of necessity become a 
hand-book to salmon-fishers in general, and 
especially to boards of conservators, who wilt 
thereby be much assisted in the formation of 
the new boards of conservators, under the Act 
of 1873; also the operation of the Acts of 1861 
and 1865, as amended by the Act of 1873."— 
Land and Water. 

" The author of the work before us has done 
much to supply the shortcomings of legisla- 
tion. He has brought to the subject not only 
a comprehensive knowledge of this branch of 
the law, but a practical acquaintance with its 
administration, and the -result is a book of 
considerable merit." — Public Opinion. 

*'.We trust it will meet with the notice 
which the nature of the subject and the ability 
of the author deserve.'*— .ScAo. 



Dixon s Law of Partnership. 

1 vol. 8vo., 225. cloth. 

A TREATISE on the LAW of PARTNERSHIP. By 

Joseph Dixon, of Lincoln's Inn, Esq., Barrister at Law. Editor of 
*' Lush's Common Law Practice." 



"It is with considerable gratification that 
we find the subject treated by a writer of Mr. 
Dixon's reputation for learning, accuracy and 
painstaking. Mr. Lindley*8 view of the sub- 
ject is that of a philosophical lawyer, Mr. 
Dixon's is purely and exclusively practical 
from beginning to end. .We imagine that very 
few questions are likely to come before the 
practitioner which Mr. Dixon's book will not 
be found to solve. Having already passed our 
opinion on the way in which the work is car- 
■rled out, we have only to add that the value of 
the book is very materially increased by an 
excellent marginal summary, and a very co- 
pious index." — Law Magazine and Review. 

" Mr. Dixon has done his work well. The 
book is carefully and usefully prepared." — 
Solicitors' Journal. 

"Mr. Dixon enters into all the conditions of 
partnerships at common law, and defines the 
rights of partners among themselves ; the 
rights of the partnership against third per- 
sons; the rights of third persons against the 
partnership ; and the rights and liabilities of 
individuals, not actually partners, but liable < 



to be treated by third persons as partners." — 
The Times, 

" We heartily recommend to practitioners 
and students Mr. Dixon's treatise as the best 
exposition of the law we have read, for the 
arrangement is not only artistic, but concise^ 
ness has been studied without sacrifice of clear- 
ness. He sets forth the principles upon which 
the law is based as well as the cases by which 
its application is shown. Hence it is something 
more than a digest, which too many law books 
are not : it is really an essay." — Law Times. 

"He has evidently bestowed upon this 
book the same conscientious labour and 
painstaking industry for which we had to 
compliment him some months since when, 
reviewing his edition of Lush's * Practice of 
the Superior Courts of Law,' and, as a re- 
sult, he has produced a clearly written and well 
arranged manual upon one of the most impor- 
tant branches of our mercantile law." — Law 
Journal* 

" The matter is well arranged and the work 
is carefully executed." — Athenaium. 



Mr. Justice Lush's Common Law Practice. — ^Third 
Edition by Dixon. 

2 vols. 8vo., 46s. cloth. 

lUSH'S PRACTICE of the SUPERIOR COURTS of 
COMMON LAW at WESTMINSTER, in Actions and Proceedings over 
which they have a common Jurisdiction : with Introductory Treatises re- 
specting^ Parties to Actions; Attornies and Town Agents, their Qualificar 
tions. Rights, Duties, Privileges and Disabilities; the Mode of Suing, 
whether in Person or by Attorney in Formd Pauperis, &c. &c. &c.; and an 
Appendix, containing the authorized Tables of Costs and Fees, Forms of 
Proceedings and Writs of Execution. - Third Edition. By Joseph Dixon, 
of Lincoln's Inn, Esq., Barrister at Law. 
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Bedford's Intermediate Examination Guide. 

,„, ^,, 2 vols. 8vo., Us. 6d. cloth. 

The INTERMEDIATE EXAMINATION GUIDE: containing 
a Digest of the Examination Questions on Common Law, Conveyancin<r and 
i-quity, with the Answers. By Edward Hensmwe Bedford, Soircitor, 
lemple, Editor of the " Preliminary," " Intermediate" and " Final," &c 
Vol. II. 0/ the above Wort, prkeis., may he had sepairately. (The Whrk appointed ly the Examiner 
m Equ^ for ISU is Hayne^ Outlines of Equity.) 

In the Press by the same Author in 1 vol. 8vo 
THE FINAL EXAMINATION GUIDE to the PRACTICE 
«f «»« SUPREME COURT OF JUDICATURE: containing a Digest 
ot the innal Examination Questions with Answers under the Supreme 
Court of Judicature Act. ™-;.™. 

Heales's History and Law of Pews. 

2 vols. 8vo., 16s. cloth. 

The HISTORY and LAW of CHURCH SEATS or PEWS. 
By Alpked Heales, F.S.A., Proctor in Doctors' Common; 

" Great p^ins have evidently been taken in 
tlie compilation of this v^ork, which exhibits 
throughout an immense amount of research 



antiifuarian proclivities, will be glad to pos . 
sess it. For original research and faithful 
labour in verifying references no other writer 
can lay any claim to come any where , near 
Mr. Heales. The author deserves particular 
commendation for the conscientious labour 
with which he has traced. up all his autho- 
rities." — Solicitor^ Journal. 



and a careful arrangement of cases and ex- 
tracts." — Law Magazine. 

"The work deserves a place in all public 
libraries, and doubtless m^ny practitioners, 
especially those whose law learning has any 

Clifford and Stephens's Practice of Referees Court, 1873. 

Vols. I. and II., royal 8vo., 3/. 10s. cloth. 

THE PRACTICE of the COURT of REFEREES on PRI- 
VATE BILLS in PARLIAMENT, with Reports of Cases as to the locus 
standi of Petitioners during the Sessions 1867-68-69-70-71 and 72. By 
Frederick Clifford and Pembroke S. Stephens, Barristers- at-Law. 

" The history and practice of the subject are part of the volume, are given with fulness and 
detailed tersely and accurately, and in a very accuracy, so lar as we can judge; and are of 
intelligible manner, in the treatise. To counsel themselves a sufficient recommendation to the 
or agents engaged in parliamentary practice volume." — Law Journal. 
the work will prove extremely serviceable." — "Clifford and Stephens, the authority now 

Solicitors' JovmaZ. universally quoted and. relied on in this 

"The reports, forming the most important (Referees) Court." — Daily News. 
Vol. II. Part II., containing the Cases decided during the Sessions 1871 and 
1872, may be had separately, 30«. sewed. 

Phillips's Law of Lunacy. 

Post Svo., 18s. cloth. 

THE LAW CONCERNING LUNATICS, IDIOTS and 

PERSONS of UNSOUND MIND. JBy Charles Palmer Phillips, 
M.A., of Lincoln's Inn, Esq., Barrister at Law, and one of the Commis- 
sioners in Lunacy. 

"Mr, C. P. Phillips has in his very complete, 
elaborate and useful volume presented us with an 
excellent view of the present law as well as the 
practice relating tolunacy." — l,aw Magaxine and 
Revieiff. 



"The work is one on which the author has 
evidently bestowed great pains, and which not 
only bears the marlc of great application and 
research, but which shows a familiarity with the 
sub.iect."^Jf«^ ice of the Peace, 

Try's Specific Performance of Contracts. 

8vo., 16*. cloth. 

A TREATISE on the SPECIFIC PERFORMANCE of 

CONTRACTS, including those of Public Companies, with a Preliminary 

Chapter on the Provisions of the Chancery Amendment Act, 1858. By 

Edward Fry, BA., of Lincoln's Inn, Esq., one of Her Majesty's Counsel. 

The practitioner who uses it as a text book will thus be acceptable to the profession generally,"— 



find iu it an adviser who will t$ll him not only 
what the law is, but how it may be enforced."— 
Law Times, 

"Mr. Fry's work presents in a reasonable com- 
pass a large quantity of modern learning on the 
subject of contracts, with reference to the com- 
mon remedy by specific performance, and will 



Law Chronicle. 

"Mr. fry's elaborate essay appears to exhaiisfc 
the subject, oo which he has cited Etnd brought 
to bear, with great diligence* some 1,500 cases, 
which include those of the, latest reports,"— ii-aw 
Magazine and Review, 
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Mozley and Whiteley's Concise Law Dictionary. 

Preparing for immediate publication. In 1 vol. 8vo. 
A CONCISE LAW DICTIONAEY, containing Short and 
Simple Definitions of the Principal Terms used in the Law. By Hekbert 
Newman Mozley, M.A., Fellow of King's College, Cambridge, and of 
Lincoln's Inn, Esq., and George Ceispe Whiteley, M.A. Cantab., of the 
Middle Temple, Esq., Barristers at Law. 

*#* This ipork, which has been/or some time in preparation, piirposes to give short and»imp^e explana- 
tions of the technical terms and phrases usedinilie Law, including both those found in the older 
legal ioorks and those of more modem and evm'yday occuri'mce ; the inject being to produce a 
book w/iich^shall be us^ul, not only to Law Students and to members ^ both brandies of the 
Legal Profession, but also to Magistrates and the general public, 

Seaborne's Law of Vendors and Purchasers. 

Post 8vo., 9s. cloth. 

A CONCISE MANUAL of the LAW of VENDORS and 
PURCHASERS of REAL PROPERTY, .with a Supplement, including 
the Vendor and Purchaser Act, 1874, with Notes. By Henry Seaborne. 

*** *This work is designed to furnish Practitioners tsi&i an easy Tneans of reference to the Statutory 
Enactments and Judicial Dectsions regulating tJie transfer of Real Property, and also to bring 
these authmnties in a compendious shape under the attention of Students. 

** The value of Mr Seabonie*s work consists which may be useful to students.''— &/»«V(;rj* 

ip its beini? the most concise .summary yet pub- Journal.' 

hshed of one of the most important branches of " We will do Mr. Seaborne the justice to s^y 

the law. The student will find this book a useful- that we believe his work will be of some use lo 

introduction to a dry and difficult subject."^- articled clerks and others in solicitors* offices, . 

Law Examination Journal, who have not the opportunity or inclination to 

" The book before us contains a good dealt es- refer to the standard works from which his is 

pecially of practical information as to the course compiled."— 'Xaa* Journal. 
df 'coDveyancins matters in solicitors' offices, 

Clark's Digest of House of Lords Cases. 

Royal 8vo., 31s. Qd. cloth. 

A DIGESTED INDEX to all the REPORTS in the HOUSE 
of LORDS from the commencement of the Series by Dow, in 1314, to the 
end of the Eleven Volumes of House of Lords Cases, with references to more 
recent Decisions, By Charxes Clark, of the Middle Temple, Esq., 
Barristef at Law, Reporter by Appointment to the House of Lords, 

Barry's Practice of Conveyancing. 

8vo., 18s. cloth. 

A TREATISE on the PRACTICE of CONVEYANCING. 

By W. Whittaker, Barry, Esq., of Lincoln's Inn, Barrister at Law, late 
'Holder of the Studentship of the Inns of Court, and Author of " A Treatise 
on the Statutory Jurisdiction of the Court of Chancery."' 

" We feel bound to strongly recommend it to been felt. There has been no tr;eatise on the 

the practitioner as _«ell,as the student. The Practice of Conveyancing issued for a long time '^ 

author has proved himself to be a master of the past that is adequate forthe present requirement, 

subject, for he not only gives a most valuable Air. Harry's work is essentially what it professes 

supply of practical suggestions, but criticises tn be, a treatise on the Practice of Conveyancing, 

them with much ability, and we have no doubt The treatise, although capable of compression, 

that his criticism will meet with general ap- is the production of a person of great merit and 

piotal." — Law Magazine. still greater promise."— "So/jViiorj'Jijwraa/. 

" It contains, in a concise and readable form, " A: work the substance of which is so well 

the law relating to almost every poiut likely to known to our readers, needs no recommen- 

arise in the ordinary every day practice ofthe' datiou from us, for its merits are patent to all, 

conveyancer, with references to the various from personal actiuaintance with them. The 

authorities and statutes tu the latest date, and information that the. treatise so much admired 

may be described as a manual of practical con- may now be had m the more convenient form of 

veyancing."— Z-aa) Journal. a book, will suffice of itself to secure a large and 

This treatise supplies a want which has long eag^r demand for it,"— Xaec Times, 

, Barry's Forms in Conyeyancing. 

8vo., 21«. cloth. 
FORMS AND PRECEDENTS IN CONVEYANCING ; with 
Introduction and Practical Notes. By W. Whittaker Barry, of 
Lincoln's Inn, Esq., Barrister at Law, Author of "A Treatise on the Practice 
of Conveyancing." 



Goldsmith's Equity.— Sixth Edition. 

Post Svo. 18«. cloth. 

THE DOCTRINE AND PRACTICE OF EQUITY: or a 
concise Outline of Proceedings in the High Court of Chancery, designed 
principally for the Use of Students. Sixth Edition, according to the recent 
Statutes and Orders. By Geo. Goldsmith, Esq., M.A , Barrister-at-Law. 

"A well-known law student's book, the best, some extent with that adopted by Mr. Haynes 
because the most thorouBhly complete, yetsim- in his txcelb nt 'Outlines of Eauity,' but his 
piineo instructor, in the principles and practice work is more complete than that of Mr. Ilaynes." 
,ot equity that has ever been uoviiled for him ; —Zttzii Examinaitoa Journal. 
and that its value has been recognized by those " Ihe whole work is elaborated by Mr. Gold- 
wbo have made use of it is proved by ihis-that smith with evident care and a determination to 
their commendations have carried'it to a sixth deal with all that can come within the scope of the 
edition, the principles of euuity are as they title. It is characterized by comprehensiveness 
were, but the practice has so changed since the and at the same time conciseness, by clearness of 
publication ot the first edition, that every part diction and attractiveness of style and avoidance 
ot this division of the work has required to be of technicalities which migbt prove embarrassintr 
rewritten almost as often as a new edition was to the student, aud a close adherence to the pur. 
demanded. Ot course, the size of the book has pose as expressed in the preface. Mr. Gold- 
grown also, and from being, as we remember it, smith's volume is marked by as much originality 
a very little book, to be carried in the pocket, it as well can be found in a work of its kind."— 
has become a portly volume, and this fairly re- Law Journal. 

presents its increased merits. Now that every " Altogether the author's method and hisexe- 

student aspiring to the bar is to be examined be- cution are alike commendable— and we are of 

lure admissioo, good bo.tks for instruction in opinion that the lawyer, who, as a student; 

Uie law will be more titan ever in request "^ avails himself of the primary intention of Mr. 

-CaaJ Times. Goldsmith's work by finding in it his first equity 

** It IS difficult to know which to praise most, reading book ot pritner, will afterwards verily 

the excellence and dignity of the style, or the ex- the anticipation of the author ,by making of it 

haustiveness of the information furnished to the dileciu jiaienili or vade mecutn in his later piac- 

reader. Mr. Goldsmith's plan corresponds to tice.''— .£410) Magazine, Znd notice. 

Lewis's Introduction to Equity Drafting. 

Post Svo., 125. cloth. 

PRINCIPLES of EQUITY DRAFTING; with an Appendix 
of Forms. By Hubert Lewis, B.A., of the Middle Temple, Barrister at 
Law ; Author of " Principles of Conveyancing," &c. 

*»* This Wol-k, intended to explain the general principles of Equity Drafting, as well as to 
exemplify the Pleadings of the Court of Chancery, vrill, it is hoped, be useful to lawyers 
resorting to the Ifew Equity Jurisdiction of the County Courts, 

** We have little doubt that this work will soon any title, be retained in the new jurisdiction.— 
gain a favorable place in the estimation of the without it we fear that equity in the Couuty- 
orofession. It is written in a clear attractive Courts will be a mass of uncertainty, — with it 
style, and isplainlytheresultof much thoughtful every practitioner must learn the art of equity 
and conscientious labour." — J^are Magazine and drafting, and he will find no better teacher than 
Review, Mr. Lewis " — Law Times. 

*■ Mr. Lewis's work is likely to have a much " 'J'his will, we think, be found a very useful 

wider circle of readers than he could have work, not only to students for the bar and 
anticipated when he commenced it, for almost solicitors practising in the County Courts, as 
every page will be applicable to County Court anticipated by the author, but also to the equity 
Practice, should the bill, in any shape or under draftsman."— Xau Journal, 

Lewis's Introduction to Conveyancing. 

8vo., 18s. cloth.. 

PRINCIPLES of CONVEYANCING explained and illus- 
trated by Concise Precedents; with an Appendix on the effect of the Trans- 
fer of Land Act in modifying and shortening Conveyances. By He beet 
Lewis, B.A., late Scholar of Emmanuel College, Cambridge, of the Middle 
Temple, Barrister at Law. 

•■ We have, indeed, read it with pleasure and " ' How to do it' might well be the motto of 

profit, and we may say at once that AJr. 1 ewis the author, and oertamly no ordinarv lawyer 

IS entitled to the credit of having produced a can peruse Mr. Hubert Lewis s book without 

very useful, and, at the same time, original work. making himself much more competent to prepare 

This will appearfrom a mere outline of hisplan, and understand conveyancing tnau he was before. 

which is very ably worked out. The manner in On the whole we consider that the work is de- 

which his dissertations elucidate his subject is servingof high praise, both for design and exe- 

clear and practical, and his expositions, with the cution. It is wholly free from the vice ot book 

help of his precedents, have the best of all making, and indicates considerable reflection and 

aualities in such a treatise, being eminently ju- learning. Mr. Lewis has, at all events, suc- 

icious and substantial. Mr. Lewis's work is ceeded m producing a work to meet an acitnow- 

conceived in the right spirit. Although alearned ledged want, and we have no doubt he Will find 

and goodly volume, it may yet, with perfect many grateful readers amongst more advanced, 

propriety, be called a 'handy book.' It is not less than among younger, students. In an 

besides a courageous attempt at legal improve- appendix, devoted to the Land Iranster Act ot 

fiienf and it is, perhaps, by works of such a last session there are some usctnl and novel 

character that law reform may be best accom- criticisms on its provisions. —Soltcuors Journal, 
plished."— /jow Magazine and Reviero, 



Gaches' Town Councillors and Burgesses Manual. 

Post 8yo., 7». cloth. 
THE TOWN COUNCILLORS and BURGESSES MANUAL, 
a Popular Digest of Municipal and Sanitary Law, with information as to 
Charters of Incorporation, and a Collection of useflil Poxms especially 
adapted for newly Incorporated Boroughs. By Louis Gaches, L.L.M., B. A., 
of the Inner Temple, Esq., Barrister at Law. 

" Mr. Gaches undoubtedly supplies a want in neat and convenient form. It should be added 

popularizing the subject, and malcin? it familiar that the appendix to4he work contains a large 

arid easily intelligible to minds not endowed number of useful foTmi."—SoHcitors* Journal, 
withany great faculty of research." — Late Times. *' The object is excellent. A town councillor 

*' Mr. Gaches has drawn together within a who reads IVlr. Gaches* book will be more likely 

short compass the statutory provisions relating to discharge his duties efficiently than a town 

to aiunicii)al corporatiuns and the administration councillor who has not read any book on muni- 

of sanitary law. and he has ' printed them in a cipal and sanitary authority."— Xaa) Journal. 

Benham's Student's Examination Guide. 

12mo. 3s. cloth. 

THE STUDENT'S GUIDE to the PRELIMINARY EXA- 
MINATION for ATTORNEYS and SOLICITORS, and also to the Oxford 
and Cambridge Local Examinations and the College of Preceptors ; to which 
are added numerous Siiggestions.and Examination Questions, selected from 
those asked at the Law Institution. By Jambs Ekle Benham, of King's 
College, London. - 

Kerr's Action at Law. — Third Edition. 

12 mo., 9s. cloth. 

AN ACTION AT LAW: being an Outline of the Jurisdiction 
of the Superior Courts of Common Law, with an Elementary View of the 
Proceedings in Actions therein. By Robert Malcolm Kbbr, Barrister 
at Law ; now Judge of the Sheriff's Court of the City of London. Third 
Edition. 

" 'I'Jiere is considerable merit in both worka -that of Mr. John William Smith.and is therefore 
(.lohn WilliaraSmith'sanil Miilcolm Kerr's); but better adapted for those who desire to obtain not 



the second (Kerr) has rather the advantage." — merely a general notion but^also a practical^ac 
' risl. • Quaintance with ^ » .^ . .. 

* Mr. Kerr's book is more full and detailed than Solicitort* Journal, 



Tudor's Leading Cases on Eeal Property, &c.— 2nd Edit. 

One thick vol. royal 8vo., 42s. cloth. 

A SELECTION OF LEADING CASES on the LAW 
RELATING to REAL PROPERTY, Conveyancing, and the Construc- 
tion of Wills and Deeds ; with Notes. By Owen Uavies Tudor, Esq., 
of the Middle Temple, Barrister at Law, Author of ** A Selection of Lead- 
ing Cases in Equity." Second Edition. 

** The Second EJliion is now before us and. law itself applicable to the cases discussed by 

we arc able to say that the same extensive him. We cordially recommend the work to the 

knowledge aud the same laborious industry as practitioner and the student alike, but espe- 

have been- exhibited by Mr. Tudor on former cialty to the former." — Solicitors' Journal. 

occasions characterize this later production of "This and theotherTolumesof Mr.Tudorare 

his legal .^autfaorship ; aud it is enough at this almost a law library in themselves, and we are 

moment to reiterate an opinion that Mr. Tudor satisfied that the student would learn more 

has well maintained the high legal reputation law from the careful reading of them than Jie 

which his standard works have achieved in alt would acquire from double the time given to 

countries where the Knglish language is spokeu, the elaborate treatises which learned professors 

and the decisions of our Courts aire quoted." recommend the student to peruse, with entire 

—Law Magazine and Revietc. forgetfuluess that time and brains are limited, 

'"I'he work before us comprises a digest of and that to do what they advise would be the 

decisions which, if not exhaustive -of all the work of a life. Smith and Mr. Tudor will to- 

principles of our real property code, wilt at gether give them such a knowledge of law as 

.least be found to leave noining untouched or they could not obtain from a whole library of 

unelaborated under the numerous legal doc- text books, and of law that will be useful every 

trines to which the. cases severally relate. I'd day, instend^of law that they will not want 

Air. Tudor's treatment of all these subjects, so three times in their lives. At this well the 

romplicatpd and so varied, we accord our entire practising lawyer might beneBcially refresh his 

commendation. There are no omissions of .any memory by a draught, when a leisure hour will 

impnriant cases relative to the various branches permit him to study a leading case Mo law 

of the law comprised in the work, nor are there library should be without this most useful 

any pmissious or defects in his statement of the book,"— Law Times. 
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Chute s Equity m Relation to Common Law. 

T,^,^, Post 8to., 9«. cloth. 

EQUITY UNDER THE JUDICATURE ACT, OR THE 
RELATION OF EQUITY TO COMMON LAW: with an Appendix, 
contaming the High Court of Judicature Act, 1873, and the Schedule of 
Rules. By Chalonbr William Chdte, Barrister at Law; Fellow of 
Magdalen College, Oxford ; Lecturer to the Incorporated Law Society of 
Great Britain. 

.„'j^" manner is eminently philosophical, cially valiiablein abook of this kind."— JK»-»- 
andproves the capacity of the author for the ing Post. 

position of a lecturer, while it is just the kind " The book is deserving of praise, both for 

01 teaching by which students are attracted to clearness of exposition and for the interesting 
tne light. Students may here congratulate way in which modern cases are used to illus- 
themselvesonthepossibilityoffinding, within trate the doctrines expounded. As it stands 
the limits of two hundred pages, many of the it appears to us to be a useful guide to the 
chief doctrines of Equity, set forth briefly, leading principles of Equity Jurisprudence. 
lucidly and completely."— Zawjourna!. The book is written in easy and familiar lan- 

We may add that his style presents a very guage, and is likely to prove more attractive 
agreeable contrast to the general style of law to the student than many formal treatises." 
books. In conclusion, we would heartily re- — SolicUors* Jtyumal. 

commend this most instructive and interesting "He thinks clearly, writes very well. Asa 

work to the perusal of the student."— iaw small and meritorious contribution to the 
Examination Journal. history of jurisprudence it deserves to be 

"The present volume can scarcely fail to welcomed." — Law Times. 
become a standard work on the subject of " The work is conscientiously done and will 

which, it treats. Mr. Chute has one' special be useful to the student at the present junc- 
virtue for which his readers will be thankful — tare."— M!cho. 
the method and arrangement— which are spe- 

Tomkins and Jencken's Modem Roman Law. 

8vo., 14s. cloth. 

COMPENDIUM of the MODERN ROMAN LAW. Founded 
upon the Treatises of Puchta, Von Vangerow, Arndts, Franz Moehler and 
the Corpus Juris Civilis. By Frederick J. TomkinS, Esq., M.A., D.C.L., 
Author of the " Institutes of Roman Law," Translator of " Gaius," &c., 
and Henry Diedrich Jencken, Esq., Barristers at Law, of Lincoln's Inn. 

" Mr. Tomkins and Mr. Jencken could not " To those who think with us that the study 

have written such an excellent book as this if of the modern civil law has been too much 

they had not devoted many laborious days, neglected in the education of solicitors, the ad- 

probably years, to the study of Roman Law in mirable book whose title we have above an- 

its entirety, and to research into the laws of nounced will be indeed invaluable." — Xaw 

continental states, for the purpose of learning Examination Journal. 
■what principles of Roman Law are preserved 
in their jurisprudence." — Lain Times. 

Latham's Law of Window Lights. 

Post 8vo., 10.-. cloth. 

A TREATISE on the LAW of WINDOW LIGHTS. By 
Francis Law Latham, of the Inner Temple, Esq., Barrister at Law. 

"This is not merely a valuable addition "His arrangement is logical, and he dis- 

to the law library of the practitioner, it is a cusses fully each point of his subject. The 

book that every law student will read with work, in our opinion, is both perspicuous and 

profit. It exhausts the subject of which it able, and we cannot but compliment the author 

treats." — Law Times. on it " — Law Journal. 

Tudor's Law of Charitable Trusts. — Second Edition. 

Post 8vo., ISi. cloth. 
THE LAW OF CHARITABLE TRUSTS; with the Statutes 
to the end of Session 1870, the Orders, Regulations and Instructions, issued 
pursuant thereto ; and a Selection of Schemes. By Owen Davies Tudor, 
Esq., of the Middle Temple, Barrister-at-Law ; Author of " Leading Cases in 
Equity;" " Real Property and Convej'ancing;" &e. Second Edition. 

"No living writer is more capable than compiled." — Solicitors' Journal. 
Mr. Tudor of producing such a work : his " Mr. Tudor's excellent little book on Cha- 
Leading Cases in Equity, and also on the ritable Trusts. It is in all respects the text- 
Law of Real Property, have deservedly earned book for the lawyer, as well as a hand-book for 
for him the highest reputation as a learned, reference by trustees and others engaged in the 
careful and judicious text-writer. We have management of charities."— iaw Tmes. 
only to add that the Index is very carefully 
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Phillimore's Commentaries on International Law. 3nd Ed. 

4 Vols. 8vo., £6 :,Ss. cloth. 

COMMENTARIES on INTERNATIONAL LAW. By the 

Rt. Hon. Sir Robert Phillimore, Knt., Member of H.M.'s Most Hon. 

Privy Council, and Judge of the High Court of Admiralty of England. 

%* For the convenience of purcTictsers, Vol. 1, price 25*., Vol. % price 285., Vol. 3, price 36j., and 
Vol. ^, price 345. cloth, may be had separately to complete sets. 

Extract from Pa/mphlet on "American Neutrality" by George Behis (Boston, U.S.). — "Sir 
Robert Ehillimore, the present Queen's Advocate, and author of the most compreheDsive and 
systematic ' Commentary on International Law * that England has produced." 

" The authority of this work is admittedly 
great, and the learning and ability displayed 
in its preparation have been recognized by 
writers on public law both on the Continent of 
Europe and in the United States. With this 
necessarily imperfect sketch we must conclude 
our notice of the first volume of a work which 
furms an important contribution to the litera- 
ture of public law. The book is of great utility, 
and onewhich shouldfindaplacein the library 
of every civilian." — Law Magazine. 

*' We cordially welcome a new edition of 
vol. 1. It is a work that ought to be studied 
by every educated man, and which is of con- 
stant use to the public writer and statesman. 
We wish, indeed, that our public writers would 
read it more abundantly than they have done, 
as they would then avoid serious errors in dis- 
cussing foreign questions. Any general critXT 
cism of a book which has been received as a 
standard work would be' superfluous ; but we 
may remark, that whilst Sir Robert strictly ad< 
heres to the canons of legal authorship, and 
never gives a statement withdut an authority 
or offers a conclusion which is not manifestly 
deducible from established facts or authorita- 
tive utterances , yet so lucid is his style, we had 
almost said so popular, so clear is the enunci- 
ation of principles, so graphic the historical 
portions, that the book may be jead with plea- 
sure as well as profit. It will not be out of 
place to further re-mark, that the arrangement 
is excellent, the table of contents, the list of 
authorities are complete, and, therefore, these 
Commentaries are singularly handy for refer- 
ence. Altogether this workis a witness to the 
zeal, industry and ability of Sir R. Phillimore. 
It will npt only be read at home, but also in the 
United States, and it cannot fail to smooth the 
way for the thorough international understand- 
ing between England and America that the true 
men of both, countries so ardently desire." — 
Zaw Journal. 

" It is the most complete repository of mat- 
ters bearing upon international law that we 
have in the language. We need not repeat 
the commendations of the text itself as a 
treatise or series of treatises which this journal 
expressed upon the appearance of the two 
first volumes. The reputation of the Author 
is too welt established and too widaly known. 
We content ourselves with testifying to the 
fulness and thoroughness of the work as a 
compilation after an inspection of the three 
volumes (second edition)." — Boston {United 
States) Daily Advertiser. 

" Sir Robert Phillimore may well be proud 
of this work as a lasting record of his ability, 
learning and his industry. No one, unless he 
is a man of talent, can venture to deal with 
fiuch a difficult andlnvolved subject as inter- 
naiional law, and only an author of extensive 
reading and untiring industry, can deal with 
it as exhaustively as Sir Robert has done. The 



development of commerce has made inter- 
national relations more intimate. It follows 
that international law will be more studied, 
not only by lawyers, but also by laymen, who 
take part in public life, and whatever other 
books the English lawyer or statesman may 
use, he will, of course, include Phillimore's 
Commentaries in his list. Having read the 
work carefully and critically, we are able to 
highly recommend It. Usually when such^ a 
work reaches a second edition critical com- 
mendation is superfluous, but the present is 
an exceptional case, because Phillimore's Com- 
mentaries will he of the greatest use to many 
non-professional readers who, as public men 
and public writers, find it necessary to study 
international law. It is in itself a well dig^sted 
body of laws." — Law Journal (second notice). 

"We have within a short period briefly 
noticed the previous volumes of the important 
work o f which the fourth volume is n o w before 
us. We have more than once recognized the 
ability and profound research which thelearned 
author has brought to beiar upon the subject, 
but this last volume strikes us as perhaps the 
most able and lucid, and, in addition to these 
merits, it deals with a division of international 
jurisprudence which is of very great interest, 
namely, private international law or comity. 
The issue of a second •edition proves that it 
has attained a position of authority and is 
favourably received by international jurists. 
We have no grounds for impugning its accu- 
racy, and as a compilation it must receive our 
acknowledgment that it is able and learned." 
— Law Times. 

" The latest arriva,ls bring us Vol. 4 of this 
great work : it is the close of the second edition 
begun a few years ago. Sir Robert Phillimore 
has one great advantage over new commentar- 
tors on International Law, In that he is and 
has always been a working publicist, judge and 
parliamentarian and not a mere student of the 
closet. It is his life long habit to look at 
things in a practical way in the concrete and 
to judge of propositions by their adaptation 
tried or probable to the working world of 
public transaction^. The reputation and 
authority of ,Dr. Phillimore on this side of 
the water are too well known and established 
to require any general commendation of this* 
work. It is enough to recognize the fact that 
private international law is becoming of more 
and more importance with the vastly increased 
opportunities for private dealings between 
citizens orinbabitauts of difi'erentnatianalities 
and to changings of domicil and habitancy, 
and to express gratitude 'that the learned, 
experienced and thorough commentator has 
made the latiest contribution towards peace 
and good understanding among civilized men." 
— Boiton ( Unitefl States) Daily Advertiser, Dec, 
3rd, 1874 (second notice). 



0— 



"0 



MESSRS. BUTTERWORTH, 7, FLEET STREET, E. C. 19 



Christie's Crabb's Conveyancing.— Fifth Edit, by Shelford. 

Two vols, royal 8vo., 31. cloth. 

CRABB'S COMPLETE SERIES of PRECEDENTS in 
CONVEYANCING and of COMMON and COMMERCIAL FORMS 
in Alphabetical Order, adapted to the Present State of the Law and the 
Practice of Conveyancing; with copious Prefaces, Observations and Notes 
on the several Deeds. By J. T. Christie, Esq., Barrister-at-Law. The 
Fifth Edition, with numerous Corrections and Additions, by Leonard 
Shelford, Esq., of the Middle Temple, Barrister-at-Law. 

»,* This Work, which embraces loth the Principles ami Practice of Convemxing, contains likewise 
every descrtptmn of Instrument wanted fm- Commercial Purposes. 

General Table of Heads of Prefaces and Forms. 

Abstracts.— Accounts. — Acknowledgments. —Acquittances.— Admittances.— Afli davits, Affir- 
mations or Declarations.— Agreements : to relinquish Business: to Guarantee: for a 
Lease: before Marriage : for a Partition: between Piincinal and Agent: for tlie Sale and 
Purchase of Estates: for Sale of Copyhold Estates : for Sale of Leaseholds: for Sale of 
an Advowson.— Annuity : secured on Copyholds.— Annuities : Assigments of.— Appoint- 
ments: of Guacdians.-Apportionment.— Apprenticeship: to the Sea Service ■ to an 
Attorney : Assignment of.— Arbitration : Award.— Assignments : Bonds: Leases: Patents : 
, Pews: Policies of Insurance: Reversionary Interests.— Attestations.— Attornments.— 
Auctions : Particulars of Sale.— Bargains and Sales : of Timber.— Bills of Sale of Goods. 
—Bonds : Administration : Receiver pending Suit: Post Obit: Stamps on.— Certificates. 
— Compoattion : Conveyances in Trust for Creditors.-Conditions : of Sale.— Confirmations. 
—Consents.— Copartnership : Dissolution of Copartnership.— Covenants: Stamps on: for 
Production of Title Deeds.— Declarations.— Deeds: I. Nature of Deeds in General' II. 
Requisites of a Deed : III. Formal parts of Deeds : IV. Where a Deed is necessary or 
otherwise: V. Construction of Deeds: VI. Avoiding of Deeds: VII. Proof of Deeds: 
VIII. Admission of Parol Evidence as to Deeds : IX. Possession of Deeds : X. Stamp 
Duty on Deeds. — Defeasances. — Demises — Deputation. — Disclaimers.— Disentailing Deeds. 
— Distress : Notices of. — Dower. — Enfranchisements.— Exchanges — Feofl'ments. —Further 
Charges. — Gifts.— Grants.— Grants of Way or Road.— Indemnities.— Leases : [. Nature 
of Leases in General: II. Requisites to a Lease: III. Parts of a Lease: IV. Incidents to 
aLease : V. Stamps on Leases.— Letters of Credit.— Licences.— Mortgages : of Copyholds : 
of Leaseholds : Transfer of j Stamp Duty on.— Notes, Orders, Warrants, &c.— Notices : to 
Quit.— Partition.— Powers : of Attorney.— Presentation.-Purchase Deeds : Conveyance of 
Copyholds : Assignments of Leaseholds: Stamps on. — Recitals. — Releases or Conveyances : 
or Discharges. — Renunciations or Disclaimers. — Resignations. — Revocations. — Separation. 
— Settlements : Stamp Duty on.— Shipping : Bills of Lading : Bills of Sale : Bottomry 
and Respondentia Bonds : Charter Parties.— Surrenders. — Wills: 1. Defini'ion of Will and 
Codicil : 2. To what Wills the Act 7 Will. 4 & 1 Vict. c. 26 does not apply : 3. What may 
be disposed of by Will : 4. Of the capacity of Poisons to make Wills : 5. Who may or may 
not be Devisees ; 6. Execution of Wills : 7. Publication of Wills : 8. Revocation of Wills : 
9. Lapse of Devises and Bequests: 10. Provisions and Clauses in Wills: U. Construction 
of WiUs. 

From the taw Times. the experienced draftsman. Mr. Shelford has 

" The preparation of it could not have been con- proved himself in this task to be not ui,worlhy of 

fided to more able hands than those of Mr. Shel- his formerrepiicaiiun. 'to those familiar with his 

lord, the veteran autiiority on real property law. other works it will beasuthcieutrecouimeudatinn 

With the industry that distinguishes him he has of this." 
doue ample justice to his task. In carefulness we 

have in him a second Crabb, in erudition Crabb's From the Law Magazine and Review. 

superior ; and the result is a work of which the " [I o this importantpart of bis duty — theremo- 

original author would have been proud, could it delling and jierfecting of the Forms~even with 

have appeared under his own auspices. It is not the examination which we ha^e already been ahle 

a book to be qUkited, nor indeed could its merits be to afford this work, we are able to affirm, that the 

exhibited by quotation. It is essentially abook ot learned editor has been eminently successful and 

Iiractice.wnich can only be described in rude out- efiecLed valuable improvements." 
ine and dismissed 'with applause, and a recom- 
mendation of it to the notice of those for whose From the Law Chronicle.' 
service it has been so laboriously compiled." '* It possesses one distinctive feature in devoting 

more attention than usual in such worlcs to forms 
From the Solicitors journal. of a commercial nature , We are satisfied from 
" The collection of precedentscontaioedin these an examination of the present with tbeimmediately 
two volumes are all that could be desired. They preceding edition that lUr. Shelford has very con- 
are particularly well adapted for Solicitors, beiiie siderably improved the character of the work, 
of a really practical character. They are more- both in the prefaces and in the forms. On the 
over free from the useless repetitions of common whole the two volumes of Crabb's Precedents, as 
forms that sojnuchincrease thebulk andexpense edited by Mr. Leonard Shelford. will be found 
of somecollectionsthatwecould name. Wefcnow extremely useful in a solicitor's office, presenting 
not of any coUectioD of conveyancing precedents a large amount of real property learning, with 
that would make it so possible for a tyro to put very numerous precedents: indeed we know of no 
together a presentable draft at an exigency, or booksojnstly entitled totheappellalion of 'handy' 
vhich are more tiandy in every respect^ even for as the fifth edition of i\Ir. Crabb's Precedents." 
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Mosely's Articled Clerks' Handy-Book. 

12ma., 7s. cloth, 

A PRACTICAL HANDY-BOOK of ELEMENTARY LAW, 

designed for the use of Articled Clerks, with a Course of Study aud Hints on 
Reading for the Intermediate and Final Examinations. By M. S. MosEi.r, 
Solicitor, Clifford's Inn Prizeman, M. T. 1867. 

*' This useful little book is intended for the use " There are-few who read this book with care 
of articled clerks during the ijeriod of their arti- who will not readily admit that on many intricate 
cics. The style of this book is peculiar: iti^an points of law their notions have become much 
exaggeration of the style adopted by Mr. Ilaynes clearer than before their acquaintance with it. 
in his admirable * Outlines of Equity.' The Both parts are well worked out, and will be found 
author ^eenis to think the adoption of such a useful; but in the second division of each chap- 
style the only way to make the study of the law ter the law student will find .most- valuable iu- 
popular, and we are not prepared to say he is fornfalion, as there Mr. Mosely not only marks 
wrong." — Law Magazine antvReview* out the course of reading which he recommends 

'"ine design of this litile book is to combine for each year, but also carefully analyses the 
instruction* advice and amusement, if anything contents of each book* and points out those 
amusing can be extracted from the routine of a chapters and subjects which it will be most ad- 
solicitor's office and the studies of articled clerks. vantageous for the student to master at the first 
The book will certainly be found useful by any reading, and' those which he ought to defer till 
articled clerk, for it contains much informatioa a second perusal and a wider, experience have 
which it is somfetimes very troublesome to find* made hiid more competent to understand them. 
and the facetiousness of Mr. Mosely's manner I'he style is remarkably good, and, considering 
will doubtless help to prease the course of a the subject, free from tecnnical expressions."— 
rough and uneasy sulject."— Zisis Journal, Irish Law I'imes. 



Rouse's Copyhold Manual. — Third Edition. 

12mo., 10s. 6d. cloth, 

THE COPYHOLD ENFRANCHISEMENT MANUAL, 

giving the Law, Practice and Forms in Enfranchisements at Common Law 
and under Statute, and in Commutations ; with the Values of Enfranchise- 
ments from the Lord's various Rights : the Principles of Calculation being 
clearly explained, and made practical by numerous Rules, Tables and 
Examples* Also all the Copyhold Acts, and several other Statutes and 
Notes. Third Edition, By Rolla Souse, Esq., of the Middle Temple, 
Barrister at Law, Author of ^* The Practical Conveyancer," &c, 

** This new edition follows the plan of its pre- world will ^eet with pleasure a new and jm- 

decessor, adopting a fivefold division^-^1. The proved edition of his copyhold manual. The 

l.aw. S. 'i'he Practice, with Practical Sugges- third edition of that work is before us. It is a 

tions to Lords, Stewards and Copyholders. 3. workof great practical value, suitable to lawyers 

The Mathematical consideration of the Subject aud laymen. We can freely and heartily recom- 

in all its Details, with Rules, 'J'ables and Exam> mend this volume to the practitioner, the steward' 

pies. 4, Forms, 5. The Statutes, with >otes. Of and the copyholder." — Lata Magazint, 

these, we can only repeat what we nave said before, " Mow, however, that copyhold tenures are 

Ihat they exhaust the subject ; they give to the being frequently converted into freeholds, Mr. 

practitioner all the materials r<>quired by him to House's treatise will doubtless he productive of 

conduct the enfranchisement of a copyhold, whe- very extensive benefit; fgr it seems to us to have 

ther voluntary or compulsory " — Law Times, ~been very carefully prepared, exceedingly well 

" When we consider what favnr Mr. House's composed and written, and to indicate much ex- 
Practical Man and Practical Conveyancer have perience in coi)yhoId law on the part of the 
found with the profession, we feel sure the legal author ."^So/icifor^* Jbumn/. 



Shelford's Succession, Probate and Legacy Duties. 
Second Edition. 

12ma., 16s. cloth. 

THE LAW relating to the PROBATE, LEGACY and 
SUCCESSION DUTIES in ENGLAND, IRELAND and SCOTLAND, 

including all the Statutes and the Decisions on those Sulyects : with Forms 
and Official Regulations. By Leonard ShelfokDj Esq., of the Middle 
Temple, Barrister-at-Law. The Second Edition^ with many Alterations and 
Additions. 

*' The book is written mainly for solicitors. subject nothing remains but to make known its 
Mr. Shelford has accordingly planned his work aupearance to our readers. Its meritshave been 
with careful refjard to its practical utility and already tested by most of them."— iaw Times, 
daily use."— Sohcitors* Journal. " On the whole Mr, Shelford's book appears to 

"One of the most useful and popular of his us to be the best and most complete work on this 
productions, and being now the text book on tne extremely intricate subject."— i^» Magazine, 
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Davis's Law of Master and Servant. 

12mo., 6s. cloth. 

THE MASTER AND SERVANT ACT, 1867 (30 & 31 Vict. 

c. 141), with an Introduction, copious Notes, Tables of Offences, and Forms 

of Proceedings, prepared, expressly for this Work. By Jambs E. Davis, 

Esq., Barrister at Law, Stipendiary Magistrate, Stoke- upon-Trent. 

•»» Besides the Act and copious Notes, Introduction, and a variety of Forms of Summons, Orders, 
Convictions, Recognizances, &c., specially prepared for this work. Tables have tern frames 
classifying all the offences within the Jurisdiction of Justices. It is hoped that this will be found 



fis- 



the new Set, The decisums of the Superior Courts^ so far as they are applicable to the present 
lav}j are also given. 

Woolrych's Law of Sewers,— Third Edition. 

8vo., 12s. cloth. 

A TREATISE of the LAW of SEWERS, including the 
DRAINAGE ACTS. By Humphbt W. Wooi-kych, Serjeant at Law. 
Third Edition, with considerable Additions and Alterations. 

•■ Two editions of it have been speedily ex- no work filling the same place has teen added 

hauated and a third called for. The author to the literature of the Profession. It is a work 

is an accepted au?hori?^ on all suhjects of this of no slight, labour '» digf f ^^^^evT Mr 

il»«a"— ZfflM Times mass of legislation; this task, however, Mr. 

*.? This isTthird and greatly enlarged edition Serjeant Woolrycli has undertaken and an 

of a book which has aUeady obtained an esta- examination of his J"*/ "■ ^L has ' fX 

Wished reputation as the most complete dis- vince the -""^t ^^^■''■"f '2'*',,,^^ to meddle 

cnssion of the subject adapted to modem succeeded. No one should attempt to meaaie 

ttols Since the treatise of Mr.. Serjeant with the Law of Sewers without its help. - ^ 

CalliB in the early part of the 17th century. Solicitors Journal. 

Grant's Law of Corporations in General. 

Royal 8vo., 26s. boards. 

A PRACTICAL TREATISE on the LAW of CORPORA- 
TIONS in GENERAL, as well Aggregate as Sole ;_ including Municipal 
iirporations; Railway,'Baaking, Canal, ^^^^ °ther Jomt-stock and Tmdi^^^ 
Bodies- Dean and Chapters; Universities; Colleges; Schools; Hospital., 
w?th««a^ Corporations ag^egate, as Guardians of the Poor, Church- 
wSenrChurXardens anf Overseers, etc. ; and also Corporations sole as 
kS Deans, Canons, Archdeacons, Parsons, etc. By James Gbakt, 
Esq., of the Middle Temple, Barrister at Law. 

J. Chitty, jun's. Precedents in Pleading.— Third Edition. 

Complete in One Vol. Royal 8vo., 38s. cloth. 
T PTqiTTY JuNS. PRECEDENTS in PLEADING; with 
coptu? Notes on' Practice, Pleading and Evidence. Third Edition. By 
Ae^late Tompson Chitty, Esq., and by Leofkic Temple R. G. W l- 
uIms and Charles Jeffery, Esquires, Barristers at Law. (Part 2 
mayTfor the present, be had ^eparately^ 18.. cloth, to complete sets.) 

Drewry's Equity Pleader. 

12mo., 6s. cloth. 
A CONCISE TREATISE on the PRINCIPLES of EQUITY 
PLEADING -with Precedents. By C. Stewart Drewry, of the Inner 

Temple, Esq., ^^'f^^ »J,,^;^-.„,„. refresh the memory after the study of the 
du:t'o'rrfo\'h'ere%tb^ortr.!;?ea\i"»-orro Urgcr hcoks."-Xa» Ti... 
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Baxter's Judicature Act and Rules, 1&73-4. 

Post 8vo., 10s. cloth. 

THE LAW AND PRACTICE OF THE SUPREME COUliT 
OF JUDICATURE, comprising the Supreme Court of Judicature Act, 
1873; Supreme Court of Judicature Commencement Act, 1874j Rules of 
Court, Notes, Statutes referred to, and a very copious Index. By Wykmb 
E. Baxter, Solicitor of the Supreme Court. 

Scriven's Law of Copyholds. — 5th Edit, by Stalman. 

Abridged in 1 vol. royal 8vo., £1 : 10s. cloth. 
A TREATISE ON COPYHOLD, CUSTOMARY FREE- 
HOLD and ANCIENT DEMESNE TENURE, with the Jurisdiction of 
Courts Baron and Courts Leet. By John Scriven, Serjeant at Law, 
Fifth Edition, tontaining references to Cases and Statutes to 1867. By 
Henry Stalman, of the Inner Temple, Esq., Ba^-rister at Law, 

" No lawyer cao see or hear the word ' copy- half a ceutury been not only a standard work 

hold* without associating with it the name of hut one of unimpeachable authority, and in ittf 

Scriven, whose book has oeen always esteemed pages the present generation has learned all that-, 

not iii^rely the best but the only one of any is Known of copyhold and-customafy tenures; 

worth. Until a commutation of the tenure for All that is necessary to say is, that in the pr.e- 

a fixed rent-charf^e, after the manner of a tithe sent edition of Scriven on Copyholds Mr. Stal- 

commutatioo, is compelled by the legislature, man has omitted what it was useless to retffiti, 

thistreatise wilt lose none of its usefulness tothe and inserted what it was necessary to add. 

solicitors in the couptry." — Law Times. Until copyholds have disappeared utterly, it is , 

" It would be whotly superfluous to offer one at least certain that Scriven on Copyholds by 

word of comment on the general body of the Stalman will hnld undisputed sway in the pro^ 

work. Scriven on Copirholds has for exactly fession. "~Xa&i JoumaU 

Davis's Law of Registration and Elections. 

One small 12mo. vol., \5s. cloth. 

MANUAL OF THE LAW AND PRACTICE OF ELEC- 
TIONS AND REGISTRATION. Comprising all the Statutes, with Notes 
and Introduction, and a Supplement containing the Cases on Appeal down 
to 1869, the Rules relating to Election Petitions, and a complete Index 
to the whole Work. By Jambs E inward Davis, Esq., Barrister at Law, 
Aulhor of " ManuaLof Practice and Evidence in the County Courts," &c. 

*' A work, which, in our judgment, is the han- order to obtain a fair mastery of the whole sub* 

diest and most useful of the manuals which the ject, we have no hesitation in highly recommend 

KeCorm Act of 18S7 has brought into existence." ing this work.'' — Solicitors^ Journal.' 
— Lao) Magazine. •' No one comes forward with bette^credentials 

"We thmk this the best^tf the now numerons- than Mr. Davis, and the book before us seema to 

works on this subject. It has a great advantage possess the Qualities essential to a guide to a 

in its arrangement over those which are merely discharge of their deities I'V the officials. The 

new editions of works published before the recent scheme of Mr. Davis's work is very simple,"— 

legislation. To read through consecutively, in Law Journal 

The Sui'PI'BMBnt may be had separately, price 3«. sewed. 

Browning's, Divorce and Matrimonial Causes Practice. 

Post 8vo., 8s. cloth. 

THE PRACTICE and PROCEDURE of the COURT for 
DIVORCE and MATRIMONIAL CAUSES, including th"e Acts, Rules, 
Orders, copious Notes of Cases and Forms of Practical Proceedings, 
with Tahles of Fees and Bills of Costs. By W. Ernst Browning, Esq., 
Chief Justice of the Leeward Islands. 

Brandon's Law of Foreign Attachment. 

Bvo., 14s. cloth. 

A TREATISE upon the CUSTOMARY LAW of FOREIGN 
ATTACHMENT, and the PRACTICE of the MAYOR'S COURT of the 
CITY OF LONDON therein. With Forms of Procedure. By WooD- 
THORPB Brandon, Esq., of the Middle Temple, Barrister-at-Law. 
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Oke's Laws as to Licensing Inns, 1874, &c. &c. ; con- 
taining the Licensing Acts, 1872 and 1874, and the other Acts in force as 
to Alehouses, Beer-houses, Wine and Refreshment-houses, Shops, &c., 
where Intoxicating Liquors are sold, and Billiard and Occasional Licences, 
bystematieally arranged, with Explanatory Notes, the authorized Forms of 
Licences, Tables of Offences, Index. &c. By Gbobge C. Okb, late Chief 
Clerk to the Lord Mayor of London. Second Edition, by W. C. Gien, 
Jisq., Barrister at Law. Post 8vo., 10s. cloth. 



law. The table of offences is especially valu- 
able." — Solicitors' Journal. 

" The arrangement in chapters by Mr. Oke 
seems to us belter than the plan pursued by 
the authors of the rival work, and we think 
that Mr. Glen has done well to leave in many 
cases a concise statement of the effect of the 
legislation repealed by the late, Act. He also 
gives a useful list of places Ijeyond the metro- 
politan district, and in the police district." — 
Solicitor^ Journal (second notice). 

" Messrs. Butterworth have judiciously con- 
fided the task of revision to the pen of Mr. 
Cunningham Glen ; the whole is comprised in 
a well got up volume of 353 pages. Both the 
table of contents and the index are capitally 
arranged, and afford every facility for refer- 
ence." — Brewers' Guardian. 

'' We can pronounce a favourable opinion 
■with a clear conscience, and that verdict is, 
that for fulness, perspicuity, careful indexing 
and exhaustive treatment of dubious and de- 
bateable points, this neatly printed volume is 
the most comprehensive, convenient and re- 
liable digest of the often indigestible licensing 
laws that has yet appeared."— Zjcenicd Vic- 
tuallers' Gazette. 



" A new edition of the late Mr. Oke's care- 
fully prepared manual is rendered necessary by 
recent changes in the law, and Mr. Gleii has 
done his work well. He has made the book of 
1872 available as a book of reference in 1874. 
It is very fortunate that there is a well indexed 
treatise to refer to, for lawyers may have a 
great deal of business in respect of the last 
Licensing Act." — Zaw Journal, Sept. 12ih, 
1874. 

" Mr. Oke has brought out by far the best 
edition of-the act, or perhaps we should say a 
treatise on it. Everything appears to be given 
which can by possibility be required, and the 
forms are abundant."— iaio Times. 

" We have to acknowledge a second edition 
of the late Mr, Oke's Licensing Law, edited by 
Mr. W. C. Glen. Recent legislation has been 
added so as to make the work a complete book 
of reference on the subject of which It treats 
down to the present time." — Law Times (second 
notice). 

"This treatise on the Licensing Laws is 
, accurate and thoroughly practical. Of Mr. 
Oke's treatment of his subject we can speak 
■with the highest praise. The book will do 
doubt at once take its place as the recognized 
guide for those who have to do with licensing 

Oke's Magisterial Synopsis ; a Practical Guide for 

Magistrates, their Clerks, Attomies, and Constables ; Summary Convictions 
and Indictable Offences, with their Penalties, Punishments, Procedure, &c., 
being alphabetically and tahularly arranged : with a Copious Index. 
Eleventh Edition, much enlarged. By George C. Oke, late Chief Clerk 
to the Lord Mayor of London. In 2 vols. 8vo. 635. cloth, 

"The tenth edition of this valuable work rendered it necessary to insert much new mat- 
was published so recently as 1868, and this 
fact is more eloquent of the merits of Mr. 
Oke*s labours than any amount of commen- 
dation from us. It is only necessary that we 
should notice the appearance of this last 
(eleventh) edition, 1872; which we do with 
much pleasure.'' — Law Times. 

*' This is the eleventh edition of Mr. Oke's 
work since 1848, a fact which speaks for itself. 
The profession and the public have proved by 
experience the excellence of the book ; and 
the personal supervision of the author is a 
guarantee that the present edition is equal to 
its predecessors. Mr. Oke's labour in prepar- 
ing it must have been considerable, and the 
rapid growth of magisterial jurisdiction having 

Oke's Magisterial Formulist; being a Complete Col- 
lection of Forms and Precedents for practical use in all Cases out of Quarter 
Sessions, and in Parochial Matters, by Magistrates, their Clerks,^ Attornies 
and Constables, By George G. Oke, Author of "The Magisterial 
Synopsis," &c. Fifth Edition, enlarged and improved. By William 
Bruce, of the Middle Temple, Esq., Barrister at Law, and Stipendiary ' 
Magistrate for the Borough of Leeds. 8vo. {In the Press.) 



ter and to rewrite and condense no small por- 
tion of the old. In the result, in spite of 
every effort made to keep down the bulk of 
the volume, it has been absolutely necessary 
to add 200 pages. The whole Synopsis now 
consists of nearly 1,600 pages of elaborately 
arranged and carefully digested information. 
It is needless to say that we cannot do more 
than indicate in very general terms the con- 
tents of this valuable work. Mr. Oke may 
well be proud of it. > The result of his labours 
is highly creditable to him, and he deserves 
the thanks of all who^ in any capacity are en- 
gaged in the administration of justice." — 
Solicitors' Jowmah 
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Jfilr. ©fee's JMafltgtwIal fflaaotfes- 

Oke's Law of Turnpike Roads ; comprising the whole 

of the General Acts now in force, including those of 1861 ; the Acts as to 
Union of Trusts, for facilitating Arrangements with their Creditors, as to the 
interference by Railways with Roads, their non-repair, and enforcing contri- 
butions from Parishes, &c., practically arranged. With Cases, copious 
Notes, all the necessary Forms, and an elaborate Index, &c. By Geoboe 
C. Oke. Second Edition. 12mo. 18s. cloth. 



" All Mr. Okfe*8 works are well done, and 
his ' Turnpike Laws ' is an admirable speci- 
men of the class of books required for the 



guidJince of magistrates and legal practi- 
tioners in country districts." — Solicitort' 
Journal. 



Shelford's Law of Railways. — Fourth Edition by Glen. 

In 2 thick vols, royal 8vo., 63s. cloth. 

SHELFORD'S LAW of RAILWAYS; containing the whole 
of the Statute Law for the Regulation of Railways in England, Scotland 
and Ireland : with copious Notes of Decided Cases upon the Statutes, In- 
troduction to the Law of Railways, and Appendix of Official Documents. 
Fourth Edition, By William Cunningham Glkn, Barrister-at-Law, 
Author of the " Law of Highways," " Law of Public Health and Local 
Government," &c. 



Fxprnthe Law Magazine. 
"Though we have not had the opportuoity of 
going conscientiously through ihe whole of this 
elaborate compilation, we have been able to de- 
vote enough time to it to be able to spbak in the 
highest terms of the judgment and ability with 
which it has been prepared. Its execution quite 
justifies the reputation which Mr. Glen has 
already acquired as a legal ..writer, and proves 
that no one could have been more properly 
singled out for the^uty he has so well discharged. 
The work must take its unquestionable position as 
the leading Manual of the Railway Law oj Great 
Britain, The cases seem to have been examined, 
and their efTect to be stated with much care and 
accuracy, and no channel from which infurma- 
tton could he gained has been neglected. Mr. 
Glen, indeedtseems to be saturated with know- 
ledge of his subject. The value of the work is 
greatly increased by a number of supplemental 
decisions, which give all the cases up to the 
time of publication, and by an index which ap- 
pears to oe thoroughly exhaustive." 

From ike Law Times. 
"Mr. Glen has done wisely in preserving that 
reputation) and, as far as possible, the text of 
Shelford— though very extensive alterations and 
additions have been reiiuired. but he has a 
claim of his own. Ue is a worthy successor of 
the original author, and possesses much of the 
same industry, skill in arrangement and astute- 
ness in enumerating the points really decided 
by cited cases. But we have said enough of a 
work already so well known. It will have a 
place not in the library of the lawyer alone. Ic 
IS a book which every railway office should 
keep on its shelf for reference." 

From the Law Journal. 
** Mr., Glen has modestly founded his work as' 
B superstructure on that of Mr. Leonard Sheltbrd, 
but he has certainly claims to publish it as a 
pureljr independent composition. The toil has 
been .as great, and the reward ought to be as 
complete, as if Mr. Glen had disregarded all his 
predecessors in the production of treatises on 
railway law. Since the year 1864 he has been 



unceasingly engaged in collecting materials, and 
though he has been ready for the printer for 
some time, and has delayed the appearance of 
the volumes in the expectation of legislative 
changes in railway law. yet he has expended full 
five years of care and attention on his work. 
Let us hope that he will have no caui^e to think 
his labour has been in vain. At any rate we may 
venture to predict that Mr. Cunningham Glen's 
edition of Hhelford on Railways will be the stan 
dard work (W out day in that department of law," 

From the Justice of the Peace. 

*' Far be it from us to undervalue Mr. Shelford's 
labours, or to disparage his merits. But we may 
nevertheless be permitted to observe that what 
has hitherto been cojisider^d as ihe ' best work on t/ie 
subject * (Shelford) has been immeasurably im- 
proved by the application of Mr. Glen's dilligence 
and learning:^ Sufficient, however, has been done 
to show that it is in every lespect worthy of the 
reputation which the work has always unjoyed. 
yve feel little doubt that the credit of that work 
Will be greatly increased by Mr. Glen's instru- 
mentality, and that not only will he have ably 
maintained its reputation by his successful exer- 
tions, but that he will have added materially to 
it." 

From (Ae Solicitors' Journal. 

" The practitioner will find here collected 
together all* the enactments bearing on every 
possible subject which may come before him in 
connection with railways or railway travelling. 
Whatever questions may arise the liwyer who 
has this book upon his shelves, may say to him- 
self* If there has bven any legislation at all con- 
nected with this branch of the subject I shall at 
Qnce find it in Shelford ;' and it needs not to be 
said that on this account the bork will be a very 
* comfortable '. one to possess. The colleciion is 
equally exhaustive in the matter of rules, orders, 
precedenls and-\documents of official authority. 
To sum up our review ; as a collection of 
statutes and general information the work will 
prove extremely useful, because in these respects 
It is so perfectly exhaustive." 
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Davis s County Courts Practice and Evidence. 

_„^ Fifth Edition. 8vo., 38s- cloth'. 

r^^^^^J^-^^^^^^ ^^^ EVIDENCE IN ACTIONS IN THE 
CO UJNTY COURTS. By James Edwahd Dayis, of the Middle Temple, 
tsq., Barrister at Law. Fifth Edition. 

»,* TItis is the only work on the Comiy Courts which gives Forms of Plaints and treats fully of the 
Jmw and Evidence in Actions and other Proceedings in these Courts. 

Davis's Equity, Bankruptcyr&cr in the County Courts. 

8vo. 18s. cloth. 

The JURISDICTION and PRACTICE of the COUNTY 
COURTS in EQUITY, ADMIRALTY, PROBATE and ADMINIS- 
TRATION CASES, and in BANKRUPTCY. By J. E. Dayis of the 
Middle Temple, Esq., Barrister at Law. ' ' 

*,* This work, although issued separately, forms a Supplementary ' or Second Volume to Davis's 
County Courts Practice and Evidence in Actions. 

Eobson's Bankrupt Law. — Second Edition. 

8vo., 34s. cloth. 
A TREATISE on the LAW of BANKRUPTCY ; containing 
a full Exposition of the Principles and Practice of the Law, including the 
Alterations made by the Bankruptcy Act, 1869. " With an Appendix com- 
prising the Statutes, Rules, Orders and Forms. By George Young 
RoBSON, Esq., of the Inner Temple, Barrister-at-Law. Second Edition. 

Coote's Probate Practice. — Seventh Edition. 

In the Press in 1 vol. Svo. 
THE PRACTICE in COMMON FORM of the PROBATE 
DIVISION of HER MAJESTY'S HIGH COURT of JUSTICE. By 
Henky Charles Cootb, F.S.A., Proctor in Doctors' Commons, &c. Also 
the Practice of the same DiYision in Contentious Matters. By Thomas 
H. Tbistham, -D.C.L., Advocate, and of the Inner Temple, Barrister-at- 
Law. Seventh Edition, with great Additions, and including all the Statutes, 
Rules, Orders, &c., to the present Time; together with a Collection of 
Original Forms and Bills of Costs. 

Chadwick's Probate Court Manual, 

Royal 8vo., 12s. cloth. 

EXAMPLES of ADMINISTRATION BONDS for the 
COURT of PROBATE; exhibiting the Principle of various Grants of 
Administration, and the correct Mode of preparing the Bonds in respect 
thereof; also IJirections for preparing the Oaths, arranged for practical 
utility. With Extracts from the Statutes ; also Yarious Forms of Affirmation 
prescribed by Acts of Parliament, and a Supplemental Notice, bringing the 
work down to 1865. By Samuel Chad-wick, of Her Majesty's Court of 
Probate. 

•* We undertake to say that the pof>session of part of the law library of the practitioner, for he 

this volume by practitioners will prevent many has collected precedents that are in constant re- 

a hitch and awtward delay, provoking to the Quirement. This is purely a book of practice, 

lawyer himself and difficult to be satistaotorily but therefore the more valuable. It tells the 

explained to the clients."— Xaw Magazine and reader what to do, and that is the information 

RevieiB. most reouircd after a lawyer begins to practise." 

Mr. Chadwick's volume will be a necessary —Laa Times. 

Parkinson's Common Law Chaml^er Practice. 

12mo., 7s. cloth. 

A HANDY BOOK FOR THE COMMON LAW 

JUDGES' CHAMBERS. By Geo. H. Pabkinson, Chamber Clerk to 
the Hon. Mr. Justice Byles. ,. „v v v u 

•• So much work is now done in Common Law ." The practice m Chambers has, become suffi- 

Chambers by junior clerks that such a little trea- ciently important to call for a treatise devoted to 

tise is much wanted. Mr Parkinson has per- it, nor could a more competent man for the task 

firmed h"s task skilfully and with care."-&«- have presented himself than Mr. Parklnson,"- 

cilori' Journal. f^ ■'"""• 
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Glen's Poor Law Orders. — Seventh Edition. 

Post 8vo., 21s. cloth. 

The GENERAL CON'SOLIDATED and other ORDERS of 
the POOR LAW COMMISSIONERS and the POOR LAW BOARD,; 
with explanatory Notes elucidating the Orders, Tables of Statutes, Cases 
and Index to the Orders and Cases. By W. C. Glen, Esq., Barrister at 
Law. Seventh Edition. 

Bulleyand Bund's Bankruptcy Manual: with Supplement. 

12mo., 16s. cloth. 

A MANUAL of the LAW and PRACTICE of BANK- 
RUPTCY as Amended and Consolidated by the Statutes of 1869: with an 
APPENDIX containing the Statutes, Orders and Forms. By John P. 
BtJLLBT, B.A., of the Inner Temple, Esq., Barrister at Law, and 
J. W. Willis-Bund, M.A., LL.B., of Lincoln's Inn, Esq., Barrister at 
Law. With Supplement, including the Orders to 30th April, 1870.. 
The Supplement may be liad separately, Is. sened. 

" It woald be impossible, within our limits, to worlt is completeness, and we thiuk we may assure 
place before our readers any worthy resume of our readers that work so well doue will meet with 
thiscompleie Mauual. The essential merit of the its reward." — Law Magatiite. 



Coombs' Manual of Solicitors' Bookkeeping. 

8vo., 10s. 6d. cloth. 

A MANUAL of SOLICITORS' BOOKKEEPING : com- 
prising Practical Exemplifipations of a Concise and Simple Plan of Double 
Entry, with Forms of Account and other Books relating to Bills, Cash, &c., 
showing th^ir Operation, giving Instructions for Keeping, Posting and 
Balancing them, and Directions for Drawing Costs, adapted to a large or 
small, sole or partnership business. By W. B. Coombs, Law Accountant 
and Costs Draftsman, 

•#* The various Account Boohs described m the above System, the forms qf 
which are copyright, may be had from the Publishers at the prices 
stated in the work, page 274. 

"It adds some excellent instructions for tyro of average skill and abilities, with applica- 

drawing bills of costs. Mr. Coombs is a tion, could under ordinary circumstances open 

E radical man, and has produced a practical and keep the accounts of a business; and, so far 

ook." — Zaw Times. as we can judge, the author has succeeded in 

"He has performedhis task in amasterly man- his endeavour to divest Solicitors' Bookkeeping 

ner, and in doing so has given the why and the of complexity, and to be concise an4 simple, 

■wherefore of the whole sj'stem of Solicitors' without being inefficient."r-Zffl«j Jovrnal. 

Bookkeeping. The Volume is the most compre- **This is not merely a valuable addition to 
hensive we remember to have seen on the sub- the library ot every solicitor, it is a book that 

ject,andfrom theclearandintelligiblemanner every articled clerk, now that intermediate 

in which the whole has been worked out it will examinations embrace bookkeeping, will be 

render it unexceptionable in the hands of the read with profit and benefit to himself. It 

student and the practitioner." — Law Magazine, may be fairly said to exhaust the subject of 

",So clear do the instructions appear, that a which it treats,"— jSoZicitor^' Joim^U 

Lovesy's Law of Arbitration (Masters and Workmen). 

12mo. is. cloth, 
(Dedicated, iy permission, to Lord St. Leonards.) 
THE LAW of ARBITRATION between MASTERS and 
WOBKMEN, as founded upon the Councils of Conciliation Act of 1867 
(30 & 31 Vict. c. 105), the'Masters and Workmen Act (5 Geo. 4, c. 96), and 
other Acts, with an Introduction and Notes. By~C. W. Lovesy, Esq., of 
the Middle Temple, Barrister at Law, now one of Her Majesty's Judges, 
British Guiana. 
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Trower's Church Building Laws; with Supplement to 

1874. 

Post 8vo., Qs. cloth. 

THE LAW of the BUILDING of CHURCHES, PAR- 
SONAGES, and SCHOOLS, and of the Division of Parishes and Places. 
By Charles Prancis Teower, M.A., of the Inner Temple, Esq., Barrister 
at Law, late Fellow of Exeter College, Oxford, and late Secretary of Pre- 
sentations to Lord Chancellor "Westhury. 

*' We may pronounce it a useful work. It con- '_* In a well- arranged volume this gentleman 

tains a great mass of information of essential im- points out concisely and intelligibly how the difli- 

porc, and those who, as i)arishioners, legal ad- culties which usually beset parties in such mai- 

visers, or clergymen, are concerned with glebes, ters maybe avoided."— Oj/orrf University Herald, 

endowments, district chapelries. parishes, ecclesi- " On all the topics germane to its title this vo- 

astical commissions, and such like matters,' about lume will be found a handy book of ecclesiastical 

Which the pub!ic, and notably the clerical public, law, and should on that account be made widely 

seem to know but little, but which it is needless known among the clergy."— 'CAurcA MaiL 

to say are matters of much importance."— <5(f/i- " Itisacompactandhandy treatise, very ilearly 

citors* Journal. written, well arranged, easy of reference, and, be- 

** Uis book is just the one we could wish every sides a good table of contents, it has an elaborate 

clergyman to possess, for if it was in the hands of index. Iti.s a book we are glad to have and to 

our readers they would be saved the trouble of recommend.'*— Xiwrary Churchman, 
asking usvery many questions." — ClericaUournal, 

Hertslet's Commercial Treaties. 

12 Yols., 8vo., \U. 15s. toards. 
HERTSLET'S TREATIES of Commerce, Navigation, Slave 
Trade, Post OflSce Communications, Copyright, &c., at present subsisting 
between Great Britain and Foreign Powers. Compiled from Authentic 
Documents by Edward Hbrtslet, Esq., C.B., Librarian and Keeper of 
the Papers of the Foreign Office. 

•»• Vol. 1, price 12s. ; Vol. 2, pries 12s. ; Vol. 3, price 18s. ; Vol. i, price IBs. ; 
Vol. 5, price 20s.; Vol. 6, price 25s.; Vol. 7, price 30s.; Vol. 6, price 30s.; 
Vol. 9, price 30s.; Vol. 10, priee 30s. ; Vol. 11, price 30s.; Vol. 12, price 
40s. ; may be had separately to complete sets. Vol. 12 includes an Index 
of Subjects to the Twelve published Volumes, rvhieh Index- is also sold 
separately, price 10s. cloth. 



Hertslet's Commercial Treaties and Tariffs. 

Koyal 8vo., 7s. 6i. cloth. 
TREATIES and TARIFFS regulating the Trade between G-reat 
Britain and Foreign Nations, and Extracts of the Treaties between 
Foreign Powers, containing " Most Favoured Nation" Clauses applicable 
to Great Britain in force on the 1st January, 1875. By Edwaed 
Hbrtslet, Esq., C.B., Librarian and Keeper of the Papers of the Foreign 
Office. Part 1.— Austria. 

Wills on Circumstantial Evidence.— Fourth Edition. 

8vo., 10s. cloth. 

AN ESSAY on the PRINCIPLES of CIRCUMSTANTIAL 
EVIDENCE. Illustrated by numerous Cases. By the late William 
Wills, Esq. Fourth Edition, edited by his Son, Alfred Wills, Esq., 
Barrister at Law. 
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Saunders' Law of Negligence, 

1 vol., post 8vo., 9s. cloth. 

A TREATISE on the LAW applicable to NEGLIGENCE. 

By Thomas W. Saunders, Esq., Barrister at Law, Recorder of Bath. 



" The book is admirable ; wtiile small ia 
Uulk, it contains everything that is necessary, 
and its arrangement is such that one can 
readily refei to it. Amongst those who have 
done good service, Mr. Saunders will find a 
place."— Xam Magazine, 

*^ In the useful little volume now before us 
he has gathered the whole law of neghgcnce. 
All his works are distinguished by painstaking 
and accuracy. This one is no exception ; and 
the subject, which is of very extensive interest, 
will insure for it a cordial welcome from the 
profession. "' — Law Times, 

" The references to the cases are given much 
more fully, and on a more rational system 
than is commou with text book writers. He 
has a good index ; he has produced a work 
which will facilitate reference to the authori- 
ties." — Solicitors' Journal, 



' As a work of reference the book will be very 
welcome in the office of Che solicitor or iu the 
chambers of the barrister." — Morning Advertiser, 

" A short and clear treatise like the present 
on the law relating to the subject ought to be 
welcomed. It is a moderate size volume, and 
makes references to all the authorities on the 
question easy.*' — Standard, 

" It is a great advantage to the legal pro- 
fession to find all the law of negligence col- 
lected and arranged in a manual of reasonable 
size. Such is Mr. Saunders' book."— PuA/tc 
Opinion. 

" A serviceable and seasonable treatise on 
the law of negligence, by Thomas W. Saunders, 
Esq., Recorder of Bath.*' — Telegraph, 

" A careful treatise on a bra'nchof law which 
is daily acijuiring importance. The manual 
before us is a useful treatise." — Echo, 



Ingram's Law of Compensation.— 2nd Edit, by Elmes. 

Post 8vo., 12s. cloth. 

COMPENSATION to LAND and HOUSE OWNERS: 

heing a Treatise on the Law of the Compensation for Interests in Lands, &:e. 
payable by Railway and other Public Companies ; with an Appendix of 
Porms and Statutes. By Thomas Dunbar Ingram, of Lincoln's Inn, Esq., 
Barrister at Law, Second Edition. By J. J. Elmes, of the Inner Temple, 
Esq., Barrister at Law. 

satiou for it, cannot fail to perform ^his duty 
riglitly." — Lavt Times. 

** This work appears to be carefully prepared 
as regards its matter. This edition is a third 
larger than the first; it contains twice as many 
cases, and ,an enlarged index. It was much 
called for, and doubtless will be found very 
useful to the practitioner.^'— Laa MagaxinCf 
second notice. 



** We say at once that it is a work of great 
merit. It is a concise, clear and complete ex- 
position of the law of compensation applicable 
to the owners of real property and railway and 
other companies."— <XiztD Magazine, 

" Whether for companies taking land or hold- 
iirg it, Mr. Ingram's volume will be a welcome 
guide. With this in his hand the legal adviser of 
a compADj', or of an owner and occupicrwhose 
property is taken, and who demands compen* 



Cutler's Law of Naturalization. 

12mo., 3s. 6d. cloth. 

THE LAW of NATURALIZATION; as Amended by the Acts 
of 1870. By John Cutler, B.A., of Lincoln's Inn, Barrister at Law, 
Editor of "Powell's Law of Evidence," &c. 

"Theauthor'spositionasProfessorof English foreigners resident in tliis country," — Public 
Law and Jurisprudence is a guarantee of his 
legal competence, whilst his literary abilities 
have enabled him to clothe his legal knowledge 
in Idnguage which laymen c»n understand with- 
out being misled by it." — John Bull, 

'* Mr. Cutlec, in the work before ua, lucidly 
explains the state of the law previous to the 
recent statute, and shows the alterations pro- 
duced by it, so that a careful perusal of this 
book will euable the reader fully to comprehend 
the present staite of the law upon this most im- 
portant subject." — Justice of the Peace, 

" Tliis little work will be found of use to our 
countrymen resident abroad, as well as to 



Opinion. 

" The book is a model of what a treatise of 
its kind should be." — Sunday Times. 

" A very convenient hand-book to the law 
of naturalization, as amended by the Acts of 
i&lo:'—JVeeAly Times, 

"To anyone not having much previous ac- 
quaiotance with the subject, who wishes for a 
general sketch of the law affecting aliens, as it 
was, and as it^is now, this book will be useful.** 
—Solicitors' Journal, 

" It has been carefully compiled, and the 
authorities referred to are accurately cited." — 
Pall Mall Gazette, 
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Wright's Law of Conspiracy. 

8vo., 4s. cloth. 
THE LAW of CRIMINAL CONSPIRACIES and AGREE- 
MENTS. By R. S. Wright, of the Inner Temple, Barrister at Law, 
I'ellow of Oriel Coll., Oxford. 

■'It is with great pleasure that we notice veyed in language equally remote from the 
this short but very able and thorough work. dry and withered style of the ordinary text 
It shows not rnerely unsparing and well- hook and from the oracular dictum in which 
directed research, but a power of discrimina- toomanyofthemodernschoolofjurisprudence 
tion and analysis ofwhich it is rarely our good enshrine their fine iieas."—SolicUori>' Journal. 
fortune to meet with, and its matter is con- 



Michael and Will's Law of Gas and Water Supply. 

Post 8vo., 18s. cloth. 
THE LAW of GAS and WATER SUPPLY; comprising the 
Rights and Duties as well of Local Authorities as of Private Companies in 
regard thereto, and including the Legislation of the last Session, of Parlia- 
ment. By W. H. Michael and J.Shikess Will, Esqrs., Barristers at Law. 

"An honest and a successflil attempt to deal panics, the public and the profession."— £ow 

with the laws affecting gas and water supply." Times. 

— Law Journal. "On the whole, we can thoroughly recom- 

" We feel thoroughlyjustified in recommend- mend the work to those who require guidance 

ing the volume to the attention of the com- on the subject."— ,8oJjci«Wi' Jaumal. 

Hunt on Frauds and Bills of Sale. 

Post 8vo., 9s. cloth. 

The LAW relating to FRAUDULENT CONVEYANCES, 
under the Statutes of Elizabeth and the Bankrupt Acts : with Remarks on 
the Law relating to Bills of Sale. By Akthitr Joseph Hunt, of the 
Inner Temple, Esq., Barrister at Law, Author of " The Law relating to 
Boundaries, Fences and Foreshores." 

"This work is calculated to be of service reviewingthat book lastyearwetook occasion, 
to the profession. Mr. Hunt has brought whilepraisingtheindustiyandcarewithwhich 
to bear upon the subject a clearness of state- it was compiled, to remark on the obscurity of 
ment, an orderliness of arrangement and a its style. In this respect its younger rival has 
subtlety of logical acuteness which carry him -considerable advantage, Mr. Hunt's book is 
far towards a complete systematization of as readable as a treatise on so technical a sub- 
all the cases. Neither has his industry been ject can well he made. Mr. Hunt's arrange- 
lackiiig ; the cases that have arisen under the ment of his materials follows an orderly and 
Bankruptcy Act, 1869, and under the Bills of intelligible plan. The index is apparently 
Sale Act have been carefully and completely carefully prepared, and the table of cases 
noted up and disposed of by him in their appro- shews that none of the recent cases have been 
priate places. .The index also is both accurate overlooked, Mr. Hunt has produced a really 
and careful and secures much facility of refer- useful hook unencumbered by useless matter, 
ence to the various matters which are the sub- which deserves great success as a manual of 
jectsof the work." — Law Magazine. the law of fraudulent dispositions of property." 

"Though smaller in size, Mr. Hunt's book — Law Jijwmdl. 

deals with fraudulent conveyances under the " The author has collected with industry 

Bankruptcy Acts, a subject which Mr. May in and care the authorities bearing on the ques- 

his work left almost untouched, although his tion he has undertaken to deal with. The 

book has the undoubted merit of being the matter is conveniently broken up, and the 

first to break fresh ground in treating fraudu- reader is assisted by a good index." — /Solicitor^ 

lent conveyances in a separate volume. In Journal. 

Smith's Practice of Conveyancing. 

Post 8vo., 6s. cloth. 
AN ELEMENTARY VIEW of the PRACTICE of CON- 
VEYANCING in SOLICITORS' OFFICES ; with an Outline of the 
Proceedings under the Transfer of Land and Declaration of Title Acts, 186?, 
for the use of Articled Clerks. By Edmund Smith, B. A., late of Pembroke 
College, Cambridge. Attorney and Solicitor. 
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Glen's Law of Highways.— Third Edition. 

In the Press. Post 8vo. 

The LAW of HIGHWAYS: comprising the Highway Acts 
1835, 1862 and 1864; the South Wales Highway Act; the Statutes and 
Decisions of the Courts on the subject of Highways, Bridges, Ferries, &c., 
including the Duties of Highway Boards, Surveyors of Highways, the Law 
of Highways in Local Board of Health Districts; Highways affected by 
Railways, and Locomotives on Highways. With an Appendix of Statutes 
in force relating to Highways. By W. Cunhimgham Glen, Esq., Barrister 
at Law. Third Edition. 



Glen's Law of Public Health. — Seventh Edition, 

8vo., 36». cloth. 

THE LAW relating to PUBLIC HEALTH, and LOCAL 
GOVERNMENT, and Urban and Rural Sanitary Authorities, including 
the Law relating to the Removal of Nuisances injurious to Health and the 
Prevention of Disease; with Statutes and Cases. By W. Cunningham 
Glen and Alexander Glen, B.A., LL.B., Barristers at Law.^ 

Glen's Poor Law Statutes, 1873. 

2 vols. 8vo., 21. 12s. 6d. cloth. 

The STATUTES IN FORCE relating to the POOR LAWS, 
to BOARDS OF GUARDIANS, DISTRICT SCHOOL and ASYLUM 
MANAGERS, OVERSEERS, and the LOCAL GOVERNMENT , 
BOARD, from the 43 Eliz. c. 2 to 35 & 36 Vict. c. 93; together with * 
Digests of the Decisions of the Courts upon each Statute. By William 
Cunningham Glen, Barrister at Law. 

Holland on the Form of the Law. 

Svo., 7s. 6d. cloth. 

ESSAYS upon the FORM of the tXW. By Thomas Euskine 
Holland, M.A., Fellow of Exeter College, and Cbichele Professor of 
International Law in the University of Oxford, and of Lincolu's Inn, Bar- 
rister at Law. 

" A work of great ability." — Athetusum. esBays to our readers." — Law Magazine. 

"••Entitled to very high commendation." — '•A -work in which the whole matter is 

Law Times. easily intelligible to the lay as well as the 

■ *'Thetssays of an author so well qualified professional public." — Saturday Review. 

to write upon the subject." — Law Journal. ' •' Mr. Holland's extremely valuable and in- 

'• We can confidently recommend these genious essays." — Spectator. 

Tomkins' Institutes of Roman Law. 

Part I. royal Svo. (to be completed in Three Parts) 12s. cloth. 
THE INSTITUTES OF THE ROMAN LAW. Part I. 
The Sources of the Roman Law and its external History to the decline of 
the Eastern' and Western Empires. By Frederick J. Tomkins, M.A., 
D.C.L., Barrister-at-Law, of Lincolu's Inn. 

Gaius's Roman Law, by Tomkins and Lemon. 

Complete in 1 vol Svo., 27«. cloth extra. 

THE COMMENTARIES OF GAIUS ON THE ROMAN 

LAW : with an English Translation and Annotations. By Frederick J. 
Tomkins, Esq., M.A., D.C-L., and William George Lemon, Esq., LL.B. 
Barristers at Law, of Lincoln's Jnn. 
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BAR EXAMINATION JOURNAL. 

Edited by A. B. TYSSEN, B.C.L., M.A. and Sir R. K. WILSON, Baet., M. A. 

Barristers at Law. 



Nos, I, a, 3, A-, 5, 6, 7, 8 and 9, from TRINITY TERM, 1871^ to 
HILARY TERM, 1875. 

PiibUsJied in Nimhers, Hvo,, at Zs. each, hy post 3s. Id,, after each Bar 

Examination^ 

Subjects of Bar Examination. Examination Papers, with the Amwers. 

ENGLISH LAW :— Constitutional Law and Legal History ; Equity : Common Law : Real Pro- 
perty ; Jurisprudence, &c. ; General Paper. 

INDIAN LAW: -Hindu Law; Mahomedau Law; Penal Code; Criminal Procedure Code ; Civil 
Procedure Code ; Succession Act ; General Paper. 

Copies of Vol. I. of the Bar Examination Journal, containing Nos, 1 to 6 (1871 to 
1873), with Index, &c. may he had, price I85. cloth. 



Eedman's Law of Arbitrations and Awards. 

Bvo., 12s. cloth, 

A CONCISE TREATISE on the LAW of ARBITRATIONS 
and AWARDJ3, with au Appendix of Precedents and Statutes. By Joseph 
Haworth Redman, of the Middle Temple, Esq., Barrister-at-Law. 

" Mr. Redman goes straight through his cedents. It is likely enough that it will meet 
task, and gives his cases at the end of his pro- a demand both in the profession and amongst 
positions. The chief merit of the work is the lay arbitrators." — Solicitors' Journal, 
singular lucidity witji which the law is esC- " It is a concise statement of tlie law on the 
pounded. We give the work all the praise questions which are likely to arise in the course 
which it can clain» when we say that the of a reference or in subsequent prodeedin^s 
arrangement is good, the style clear, and the which may be taken in regard to it. The pre- 
work exhaustive. There is a useful appendix cedents of awards are clearly and concisely 
of precedents and statutes, and a very good drawn. The arrangement of chapters is con- 
index.*' — Lcm limes. veniently managed. The law is clearly stated, 

" This is likely to prove a useful book in and, so far as we can judge, all the important 

practice. All the ordinary law on the subject cases bearing directly on the subject are given, 

is given shortly and in a convenient and acces- while the index appears reasonably copious. 

Bible form, and the index is a good one. The These facts, combined with the smallness of 

book is of a portable size and moderate price, the volume, ought to make the book a sue- 

And contains a fairly complete appendix of pre- cess." — Law Journal. 



Pdwell's Law of Inland Carriers.— Second Edition. 

8vo., 14'i. cloth. 

THE LAW OF INLAND CARRIEHS, especially as regu- 
lated by the Railway and Canal Traffic Act, 1854. By Edmund Powell, 
Esq., of Lincoln College, Oxen, M.A., and of the Western Circuit, Barrister 
at Law, Author of " Principles and Practice of the Law of Evidence." 

Second Edition, almost re-written. 

I* 

" Mr. Powell's writingis singularly precise and it aspires to become, the text book on the Law of 

condensed.withont being at all dry, as those who Carriers."— Xaw J i«ieJ. 

have read his admirable Book of Evideuce will ' The two chapters on the Railway and Canal 

attest. It will be seen, from our outline of the Traffic Act, 1856, are (julte-new, and the recent 

contents, how exhaustively the subject has been cases under the provisions of that statute are 

treated, and that it is entitled ts be, that which analyzed in lucid language."— Xazc Magazirie, 

&—r— _—_i __ ______ __ . O 
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Dowell's Income Tax Laws. 

8vo., 128. 6d. cloth. 
THE INCOME TAX LAWS at present in force in tlie United King- 
dom, with Practical Notes, Appendices' and a Copious Index. By Stephen 
DowELL, M.A., of Lincoln's Inn, Assistant Solicitor of Inland Revenue. 

"Only men thoroughly conversant with the work to our readers as being well done in every 
subject could have prepared it, and despite ^ respect. They will find it a neatly written ■ 
Mr. Dowell's knowledge it must have been a and complete history and explanation of the 
heavy labour. To commissioners and all con- Stamp duties; and they will also find the 
cerned in the working of the Income Tax Mr. Act of 1 870 set out completely and clearly set 
Dowell's book will be of great value." — Zaw before them in a good bold type, easy of re- 
Journal. ference and supported in its utility by a good 

'* We cannot doubt that the work will prove index." — Law Mcigazine. 
of much service to persons engaged in the "Mr. Dowell has collected and accompanied 

administration of the Income Tax laws, and to with notes of reference and decided cases all 
the practitioner on the points which frequently the Statutes directly or indirectly bearing 
arise in reference to those laws."— *SoMcitorj' upon this subject. AfuUand well-constructed 
Journal. index completes the volume. Mr. Dowell's 

"A collection of the Income Tax Acts made official position eminently fits him for the 

easy of reference by a copious index. The work he has undertaken, and his history of 

acts are connected together by cross-references, the Stamp Laws shows howcarefully and con- 

- and for practical purposes the compilation sclentiously he performs what he undertakes." 

must prove very useful." — Law Times, — Justice of the Peace. 

"We can honestly commend Mr. Dowell's 



Dowell's Stamp Duties and Stamp Laws. 

8vo., 12s. 6d. doth. 
A HISTORY and EXPLANATION of the STAMP DUTIES, 
from their commencement to the present time, the past and the present State 
of the Stamp Lawa^^ the System, and the Administration of the Tax, Observa- 
tions on the Stamp Duties in Foreign Countries ; the ^Stamp Laws at 
present in force in the United Kingdom ; with Notes, Appendices and a 
copious Index. By Stephen Dowell, M.A., of Lincoln's Inn, Assistant 
Solicitor of Inland Revenue. 

"This is a work of some power. The author to carry out practical details will pay a well 

i« evideoily master of his subject. The style of merited tribute to the industry which places 

thecomposition is singularly felicitous and makes before them the law as it stands with a sketch 

the subject— a rather thorny one— clear and m- of the steps which have led up to it."— ^/A«ii«tt»i. 

telligible." — Law Times. "This book belongs to a class which we are 

"There is justification for Mr. DowelPs ap- glad to think is becoming increasingly popular, 
pearaoce before the public, for he gives a good It is written by a man wlio is practically con- 
deal of useful information. Statesmen who con- versant with the subject ofi which he treats."— 
template future legislation, judges whose duty Spectator, 
it is to administer the law, and officials who have 

Wigram on Extrinsic Evideiice as to Wills. 

Fourth Edition. 8vo., 11<. cloth. 
AN EXAMINATION OF THE RULES OF LAW respecting 
the Admission of EXTRINSIC EVIDENCE in Aid of the INTER- 
PRETATION OF WILLS. By the Right Hon. Sir Jambs Wigram, 
Knt. The Fourth Edition, prepared for tne press with the sanction of the 
learned Author, by W. Knox Wigbam, M.A., of Lincoln's Inn, Esq., 
Barrister-at-Law. 

** In the celebrated treatise of Sir James admiration of every judge who has had to con- 
Wigram, the rules of law are stated* discussed suit it."~-Lord K'tngsdoioit, -in a Pnvjt Council 
and explained in a manner which has excited the Judgment ^ July 8th, 1858. 

Williams's Common Law Pleading and Practice. 

8vo., 12s. cloth. 

An INTRODUCTION to PRACTICE and PLEADING 
in the SUPERIOR COURTS of LAW, embracing an outline of the 
whole proceedings 'in an Action at Law, on Motion, and at Judges' Cham- 
bers ; together with the Rules of Pleading and Practice, and Forms of all the 
principal Proceedings. By Watkin William^, Esq., M.P., of the Inner. 
Temple, Barrister at Law. 

" For the Student especially the book has fea- with a practical treatment of the subject^ illus- 
tures of peculiar value, it is at the same time trated by forms and examples of the maih pro- 
scientific and practical, and throughout the work, (xediass,"—Jurut, 
there is a judicious union' of general principles 
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Cutler and Griffin's Indian Criminal Law. 

8vo. 6s. cloth. 
AN ANALYSIS of the INDIAN PENAL CODE (includini^ 
the Indian Penal Code Amendment Act, 1870), with Notes. By Jonk 
CuTLEK, B.A., of Lincoln's Inn, Barrister at Law, Professor of English • 
^ Law and Jurisprudence, and Professor of Indian Jurisprudence at King's 
College, London, and Edmund Folleb Griffin, B.A., of Lincoln's Inn, 
Barrister at Law. 

** It may. be added that the code is just at use to professional men in England. It has a 

at present out of print, so that the production good index." — Law Magazine, 

of an analysis at the present moment is espe- "This is a work intended for students and 

cially opportune. Messrs. Cutler and Griffiu for practitioners in India. Knowing how well 

have -produced a useful little book, and pro- the same authors edited the Indian portion of 

duced it at a time when it will be especially Powell on Evidence, we should he content to 

. useful." — SoIicUors' Journal. take it on the faith of their reputation only. 

" This analysis of the Indian Penal Code The mode of analysis is very clear and brings 

seems to have conferred a great boon on the well forward the prominent features of the 

Indian practitioner, and will doubtless be of code." — Law Times, " 

Field's Table of, and Index to, Indian Statute Law. 

Demy 4tb., 42«. cl6th. 
A CHRONOLOGICAL TABLE of and INDEX to the 
INDIAN STATUTE-BOOK from the Year 1834, with a General Intro- 
duction to the Statute Law of India ; with a Supplement bringing the work 
down to August, 1872. By C. D. Field, M.A., LL.D., of the Inner 
Temple, Barrister at Law, and of H.M.'b Bengal Civil Service. 

•' Mr. Field has produced a work which will in India, but to those praotising in the Privy 
be extremely useful, not only, to the profession Council at home."— So/io/orj Jaumal. 



Field's Law of Evidence in British India. 

8vo., 28s. cloth. 
THE LAW OF EVIDilNCE AS ADMINISTERED IN 
BRITISH INDIA. By CD. Field, LL.D., of the Inner Temple, Barrister 
at Law, and of H. M.'s Bengal Civil Service. Second Edition, containing 
the New "Code of Rvidence passed by the Legislative Council of India. 

" It is worthy of the law of which it treats, any better recommendation could be given to 

and it is made additionally and exceptiDnally persons contemplating the practice of the la\v 

valuable by an introduction, which is an ori- in India than to procure Mr. Field's work and 

ginal essay on evidence in general and Indian master it."— iow Times. 
evidence in particular. We do not think that 

Davis's Criminal Law Consolidation Acts. 

12mo., 10s. cloth.^ 

THE NEW CRIMINAL LAW CONSOLIDATION ACTS, 
1861 : with an Introduction and practical Notes, illustrated by a copious 
reference to Cases decided by the Court of Criminal Appeal. Together with 
alphabetical Tables of Offences, as well those punishable upon Summary 
Conviction as Upon Indictment, and including the Offences under the New 
Bankruptcy Act, so arranged as to present at one view the particular Offence, 
the Old or New Statute upon which it is founded, and the Limits of Punish- 
ment ; and a full Index. By James Edwd. Davis, Esq., Barrister-at-Law. 

Smith's Bar Education. 

8vo., 9s. cluth. 
A HISTORY of EDUCATION for the ENGLISH BAR, 
with SUGGESTIONS as to SUBJECTS and METHODS of STUDY. 
By Philip Anstie Smith, Esq., M.A., LL.B., Barnster-at-Law, 
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THE LAW EXAMINATION JOURNALT 

Published in Hilary, Easiert Triniiy and Michaelmas Terms in each year. Price 1*., by post 1«. Id. 
annual subscHption, payable in advance, 45., by post^ 4s. id. 

No. 22. Hilary, 1876. — I. The Statute of Frauds In relation to Contracts of Sale : Sale v. Lambert 
and Potter «. Duffleld. 11. The Statutes of 1874 tSecond iifotice). III. Digest of Cases. IV. Inter- 
mediate Examination, Michaelmas Term, 1874 : Questions and Answers. V. Final Examination, 
Hilary Term, 1875 : Questions and Answers, VI. Notice of Intermediate Examinations for 1875, 
VII. Correspondence and Notices. 

No. 21. Michaelmas, 1874.— I. The Statutes of 1874 (First Notice). II. Digest of Cases. 
III. Intermediate Examination Questions and Answers (T. T. 1874). IV. Final Examination Ques- 
tions and Answera (M. T. 1874). V. Kevlews of Books. VI. Correspondence and Notices. 

No. SO. Trinity, 1874, — I. Legislative Prospects of the Session. II. Digest of Cases. III. Inter- 
mediate Examination, Easter Term, 1874 : Questions and Answers. IV. Final Examination, Trinity 
Term, 1874 : Questions and Answers. V. Reviews. VI. Correspondence and Notices. 

No. 19. Easter, 1874. — I. Reading Cases (continued). II. Digest of Cases.' III. Intermediate 
Examination, H. T. 1874 : Questions and Answers. IV. Final Examination, E. T. 1874 : Questions 
and Answers. V. Review. 7th Edit, of Stephen's Blackstoue's Commentaries. VI. Correspondence. 

No. 18. Hilary, 1874. — I. Statutes of 1873 (Second Notice, Including the Supreme Court of 
Judicature Act and subsequent Statutes). II. Digest of Cases. III. Intermediate Examination, 
Michaelmas Term, 1873 : Questions and Answers. IV'. Final Examination, Hilary Term, 1874 : 
Questions and Answers. - V. Correspondence and Notices. ' 

No. 17. Michaelmas, 1873.— I. Leading Cases (Note by the Editor). IL Statutes of 1873 (First 
Notice). III. Digest of Cases. IV. Intermediate Examination, T. T. 1873 : Questions and Answers. 
V. Final Examination, M. T. 1873 : Questions and Answers. VI. Notice of Intermediate Examina- 
tion for 1874. VII. Reviews of Books. VIII. Law Student's Societies, IX. Correspondence. 
' No. 1 6. Trinity, 1873. — I. The Study of the Law, concluded. IL Leading Cases— Spencer's Case, 
continued. III. Digest' of Cases. IV^ Intermediate Examination, Easter, 1873: Questions and 
Answers. V. Final Examination, Trinity, 1873 : Questions and Answers. VI. A Review— Kelly's 
Draftsman. VII. Correspondence and Notices. 

No. 15. Easter, 1873.— L The Study of the Law, continued. II. Analysis of Leading Cases. 
IIL Digest of Cases. IV. Intermediate Examination, H. T, 1873: Questions and Answers. 
V. Final Examination, E. T. 1873 : Questions and Answers. VI. Correspondence and Notices. 

No. 14. Hilary, 1878. — I. The Study of the Law, continued. II. Digest of Cases. III. Inter- 
mediate Examination, M, T. 1872 : Questions and Answers. IV. Final Examination, H. T. 1873: 
Questions and Answers. V. Reviews. VI. Answers to Correspondents and Notices. 

No. 13. Michaelmas, 1872.— I. Public Prosecutors, concluded. 11. The Statutes of 1872. 

III. Digest of Cases. IV- Intermediate Examination, Trinity Term, 1872 : Questions and Answers. 
V. Final Examination, Michaelmas Term, 1872 : Questions and Answers. VI. Reviews. VII. An- 
swers to Correspondents and Notices. 

No. 12. Trinity, 187?. — I. Public Prosecutors, continued. 11. Study of the Law, continued. 
IIL' Digest of Cases. IV. Intermediate Examination, Easter Term, 1872 : Questions and Answers. 
V. Final Examination, Trinity Term, 1 872 : Questions and Answers. VI. Law Students' Congress, 
BuTOingham : Law Examinations. VII. Review. VIII. Answers to Correspondents. 

No. 11, Easter, 1872.— I. The Study of the Law, IL Legislative Prospects of the Session. 
Married Women's Property Act Amendment Bill. Imperial Court of Appeal. III. Digest of Cases 

IV. Intermediate Examination Questions and Answers. Hilary Term, 1872. V. Final Examination 
Questions and Answers, Easter Term, 1872. VI. Answers to Correspondents. 

No. lO. Hilary, 1872. — I. Notice of the late Editor. II. The Study of the Law. III. Digest 
of Cases. IV. Intermediate Examination Questions and Answers. V. Final Examination Questions 
and Answers. VI. Answers to Correspondents. 

No. 9. Michaelmas, 1871. — ^I. On Examinations. II. The Subject of Public Prosecutors (con- 
tinued). • III. Digest of Cases. IV. Intermediate Examination Questions on Chitty, WiUiams and 
Smith, Trinity, 1871, with Answers. V. Final Examination Questions and Answers, Michaelmas 
Term, 1871. VI. Reviews of Books. VII. Answers to Correspondents. 

No. 8. Trinity, 1871.— I. On the Necessity of providing a Public Prosecutor: By theEditor. 
II. How Mr. Mansfield Denman passed his " Final :" By E. H. III. Digest of Cases s Note by" the 
Editor. IV. IntermediateExaminatlonQuestionsand Answers (Easter, 1871). V, Final Exami- 
nation Questions and Answers (Trinity, 1871). VI. Con-espondenc^&c. 

No, 7, Easter, 1871.— I. Some Remarks on the Married Women's Property Act, 1870 : By the 
Editor. II- Digest of important Legal Decisions. III. Intermediate Examination Questions and 
- Answers (Hilaryjl871). IV. Final Examination Questions and Answers (Easter,1871). V. Reviews 
of New Books. VI- Correspondence. 

No. 6. Hilary, 1871. — I. Our Jury System: By the Editor. -11. Digest of important Legal 
Decisions. III. Interpiediate Examination Questions and Answers ( Michaelmas, 1870). IV. Final 
Examination Questions and Answers (Hilary ,1871). V. Reviews of New Books. VI. Correspondence. 

No. 5. Michaelmas, 1870. — I. On the Legislation of 1870 : By^he Editor. II. Dig^t of important 
Legal Decisions. III. Intermediate Examination Questions andAnswers (T.T. 1870). IV. Final Ex- 
amination Questions and Answers (M. T. 1870). V. Reviews of New Books. VL Correspondence. 

No. 4. Trinity, 1 870. — I. Leading Article on the Fusion of tlie Two Branches of the Legal Pro- 
fession : By the Editor (concluded). II. Digest of important Legal Decisions. III. Intermediate 
Examination Questions and Answers (Easter, 1870). IV. Final Examination Questions and Answers 
(Trinity, 1870). V. Reviews of New Books. VI. Correspondence. 

No. 3 . Easter, 1870. — I. On the Fusion of the Two Branches of the Profession : By the Editor. 
II. Digest of important recent Decisions. III. Intermediate Examination Questions and Answers 
(H. T. 1870). rv. Final Examination Questions and Answers (E. T. 1870). V. Reviews of New 
Books. VL Correspondence. 

No. 2. Hilary, 1870. — I. Note by the Editor. II. On Attornment In Mortgages. Ill, Digest of 
important recent Decisions. IV. Intermediate Examination Questions and Answers (M. T. 1869). 

V. Final Examination Questions and Answers (H. T. 1870). VI. Correspondence. 

No. 1. Michaelmas, 1869. — I. County Courts, their Merits and Defects as Local Tribunals : By 
the Editor. II. Summary of new Decisions in Banco and at Nisi Frius. III. Analysis of the 
more important practical Statutes of S2 & 33 Vict. IV. Intermediate Examination Questions and 
Answers (T. T. 1869) . V. Final Examination Questions and Answers (M. T. 1869). VL Notes on 
the Examinations. VII. Correspondence. ~ . 
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Immediately after the Pebboakt Preliminary Examination, 1876, was publislied, in 8vo., price U., 
by post Is. Id. (to be regularly continued after each respective Preliminary Examination for 
Solicitors in rebruary. May, July and October In each year). No. XVII. of 

AND 

STUDENT'S LITERARY MAGAZINE. 

EDITED BT 

• JAMES ERLE BENHAM, 

Formerly of King's College, London; Author of " The Student's Examination Guide," &c. 



Contents. ; 

I. Special Examination Notices., 
II. Tlie Lord Chief Justice of England on the Choice of a Profession. 

III. The Solicitor-General on Perseverance. 

IV. (a) Modern Classics ; (J) the Value of Genuine Talent j (c) the 

Quality of Wit. 
V. Constitutional History — a Review. 
VI. The Questions of the Preliminary Examination of the 10th and 11th 

of Februabt, with the Answers. 
Vn. A Criticism of the Questions, Notices, &c. , 

Vin. Answers to Correspondents. 

*,* The Hditor will ie glad to receive COMMUNICATIONS from Students and 
others. They must he addressed " Care of the Publishers," and mill, in every 
instance, receive tlie attention they merit. 

Nos. I. to XVII. of the 

PRELIMINARY EXAMINATION JOURNAL 

May still he had at \s. each, hy post Is. \d. 

They contain the following Articles by the Editor, on— 

" The Imperfections of the Orthography of the English Language." « Lectures 
on the Origin of the English Language." " What Endowments are essential to 
those aspiring to become Barristers and Solicitors?" " The Study of the English, 
TTrPiirh and Latin Languages." " How to become an Orator ; with Selections from 
rte Spe'hcs ol^?i^d Irofgham, Pitt. Curran, Daxiiel O'Connell the late Earl of 
Derby, Mr. Gladstone, Mr. Disraeli, and others.". ',' How many Hours a Day do 
yon recommend me to study ?» " The Improvement of he Memory "" What ^ 
ipads to Success in Life?" "Brains; Quantity or Quality." "The Power of 
imarination" "The Amal^ of the Two Branches: of the Profession 

"TKdvantage of Education." "Common Sense." "The. New Jury Bill. 
"LadietL Lawyers!" "Psychological Enquiries.' Eminent Lawyers ' 

"Rhetoric." '" Quotations by Authors and Advocates." "Men of Genius defi- 
cient in Conversation." " The Choice of a Profession, an* its Influence on the- 
Mnd '° "The Incorporation of the Inns of Court and the proposed Law Uni- 
Sr" "Orthography of Proper Names." "Absence of Mind." "APredi- 
lectTon'for One Author." "Accommodation for Law S udente in Courts of 
Justice " "The School Board." " Inequalities of Genius." " Mysterious Per- 
sonages " « The I-ord Chief Justice of England on the Choice of a Profes^on." 
^T&icitorGen.^^^^^^^^^ 

lSn"^pS"and^plut?hSU^ "Memoirs 

of Charles Dickers, the late Lord Lytton, and John Stuart Mill. 

Besides other valuable and inte?:estiTig Articles Reviews &c. &c. 
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The Law and Facts of tlie Alabama Case, with Eeference to the 
Geneva Arbitration. By James O'Dowd, Esq., Barrister at Law. 8vo. 
2«, eeired. 

Foreshores. Report of case The Queen at the prosecution of Williams 
r. Nicholson, for removing Shingle from the Eoreshore at Withernsea. 
Heard at the Police Court, Hull, 31st May, 1870, 8vo. Is. sewed. 

A Letter to the Bight Hon. the Lord High Chancellor concerning 
Digests and Codes. By William Richard Fishes, of Lincoln's Inn, Esq., 
Barrister at Law. Royal 8vo. Is. sewed. 

Indian CivU Service Examinations.- On reporting Cases for the 
Periodical Examinations by Selected Candidates for the Civil Service of 
India : Being a Lecture delivered on Wednesday, June 12, 1867, at Kingfs 
College, London. By John Cutler, B.A., of Lincoln's Inn, Barrister at 
Law, Professor of English Law. and Jurisprudence and Professor of Indian 
Jurisprudence at King^s College, London. 8vo., Is. sewed. 

Hamel's International Law, in connexion with Municipal Statutes 

relating to the Commerce, Rights and Liabilities of the Subjects of Neutral 

States pending Foreign War ; considered with reference to the Case of the 

Alexandra, seized under the provisions of the Foreign Enlistment Act. By 

' Felix Hargrave Hambl, Barrister at Law. Post 8vo. 3s. boards. 

Francillon's Lectures, Elementary and Familiar, on English Law. 
First and Second Series. By JameslFrancillon, Esq., County Court 
Judge. 2 vols. 8vo. 8s. each cloth. 

Pearce's Guide to the Inns of Court and Chancery; with 

Notices of their Ancient Discipline, Customs and Entertainments; an 
Account of the Eminent Men of Lincoln's Inn, the Inner Temple, the 
Middle TemplCj and Gray's Inn, &c. ; together with the Regulations as to 
the Admission of Students, Keeping Terms, Call to the Bar, &c. By 
Robert R. Pearob, Esq., Barrister at Law. 8vo. 8s. cloth. 

The Laws of Barbados. (By Authority.) Royal 8vo. 21s. cloth. 

Le Harchant's Keport of Proceedings of the House of Lords 
on the Claims to the Barony of Gardner, with an Appendix of Cases illus- 
trative of the Law of Legitimacy. By Sir Denis Le Marchant, of 
Lincoln's Inn, Barrister at Law. 8vo. 18s. boards. 

Norman's Treatise on the Law and Practice relating to Letters 
Patent for Inventions. By J. P. Norman, M.A., Barrister at Law. Post 
8vo., 7s. 6d. cloth. 

Gray's Treatise on the Law of Costs in Actions and other Proceed? 
ings in the Courts of Common Law at Westminster. By John Grat, Esq., 
of the Middle Temple, Barrister at Law. 8vo., 21s. cloth. 

Elements of the Logical and Experimental Sciences considered in 
heir relation to the Practice of the Law. 8vo. 14s. boards. 

Bemarks on Law Beform. By G. W. HL. Dale, of Lincoln's Inn, 

Esq. 8vo. Is. 6d. sewed. ^ 

Law Students. Full Beport of the Proceedings of the First 
General Congress of Law Students' Societies, held at Birmingham 21st and 
22nd May, 1872. 8vo. 2s. sewed. 

Legal Education. By W. A. Jevons. A Paper read at the Social 
Science Congress at Leeds. 1871. 8vo. 6d, sewed. 
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A Memoir of lord Lyndhnrst. By William Sidney Oti])son, Esq., 
M.A., F.S.A., Barrister at Law. of Lincoln's Inn. Second edition, enlareed. 
8vo. 2s. 6d. cloth. ' ^ 

A Memoir of Mr. Justice Talfourd. By a Member of the Oxford 

Circuit. Reprinted from the Law Magazine. 8vo. ]«. sewed. 

Speeeh of Sir R. Palmer. a.C., M.P., at the Annual Meeting of the 

Legal Education Association in the Middle Temple Hall, 1871; with a 
Report of the Proceedings. 8vo. Is. sewed. 

The Ancient Land Settlement of England. A Lecture delivered at 
University College, London, October 17th, 1871. By J. W. Willis Bund, 
M.A., Professor of Constitutional Law and History; 8vo. Is. sewed. 

Baker's Compendium of the Statutes, Cases and Decisions af- 
fecting the Office of Coroner. By William Bakee, Coroner of Middlesex. 
I2mo. 7s. cloth. 

Greening's Forms of Declarations, Pleadings and other Pro- 
ceedings in the Superior Courts of Common Law, with the Common Law 
Procedure Act, and other Statutes ; Table of Officers' Pees; and the New 
Rules of Practice and Pleading, with Notes. By Henry Greening, Esq., 
Special Pleader. Second Edition. 12mo. 10s. 6d. boards. 

The Laws, Customs and Privileges, and their Administration in 
the Island of Jersey, with Notices of Guernsey. By Abraham J. Lb Cras. 
12mo. 6s. cloth. 

Bowditch's Treatise on the History, Revenue Laws, and Govern- 
ment of the Isles of Jersey and Guernsey, to wtiich is added the recent Acts 
as to Smuggling, Customs and Trade of the Isle of Man and the Channel 
Islandsj Forms, Costs, &c. By J. Bowditch, Solicitor. 8vo. 3s. 6rf. sewed. 

Pulling's Practical Compendium of the Law and Usage of 
Mercantile Accounts : describing the various Rules of Law affecting them, 
at Common Law, in Equity, Bankruptcy and Insolvency, or by Arbitration. 
Containing the Law of Joint Stock Companies' Accounts, and the Legal 
Regulations for their Adjustment under the Winding-up Acts of 1848 
aiid 1849. By Alexander Pulling, Esq. ofthe InnerTemple, Barrister 
at Law. 12mo. 9s. boards. 

Leigh's Abridgment of the Law of Nisi Prius. By P. Brady 
Leigh, of the Inner Temple, Barrister at Law. 2 vols. 8vo. £2 : 8s. boards. 

Gurney's System of Short Hand. By Thomas Gurney. First pub- 
lished in 1740, and subsequently improved. 17th Edition. 12mo. 3s. 6rf. cloth. 

'* Guroey's is, we believe, admitted to be the best of the many systems, and a seventeenth 
edition appears to attest that fact." — Law Times. 

Linklater's Digest of, and Index to, the New Bankruptcy Act, 1869, 
and the accompanying Acts. By John Linklater, Solicitor, Second 
Edition. Imperial 8vo., 3s. 6d. sewed. 

Moseley's Law of Contraband of War; comprising all the American 
and English Authorities on the Subject. By Joseph Moseley, Esq., B.C.L., 
Barrister at Law. Post 8vo. 5s. cloth. 

Dr. Deane's Law of Blockade, as contained in the Judgments 
of Dr. Lushington and the Cases on Blockade decided during 1854. By 
J. P. Dbanb, D.C.L., Advocate in Doctors' Commons. 8vo. 10s. cloth. 
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Chart of Inheritance according to the Bengal School of Hindu 
Law. By C. D. Field, LL.D., Barrister at Law, Author of "The Law 
of Evidence in British India." On stiff card, 5s. 

The Acts for the Commutation of Tithes in England and Wales, 

■with Notes, Observations, and an Epitome of the Law of Tithes. Second 
Edition. By J. T. Sohombeeg, Esq., Q.C. 12mo. 7s. cloth. 

A Practical Treatise on Life Assurance; in which.the Statutes, 
&c., affecting unincorporated Joint Stock Companies are briefly considered 
and explained. Second Edition. By Predbmck Blaynet, Esq., 
-Author of "A Treatise on Life Annuities." 12mo. 7s. boards. 

Sewell's Treatise on the Law of Sheriff, with Practical Forms 
and Precedents. By Richard Clarke Sbwell, Esq., D.C.L., Barrister 
at Law. ■ 8vo. 21s. boards. 

The Law relating to Transactions on the Stock Exchange. 
By Henry Keyser, Esq., Barrister at Law. 12mo., 8s; cloth. 

Sewell's Municipal Corporation Acts, 5 & 6 Will. 4, c. 76, and 
6 & 7 Will. 4, cc. 103, 104, 105, with Notes, and Index. By R. C. Sewell, 
Esq., Barrister at Law. 12mo. 9s. boards. 

A Legigraphical Chart of Landed Property in England from 
the time of the Saxons to the present Mra. By Charles Fearnb, Esq., . 
Barrister at Law. On a large sheet, 6s. coloured. 

Dwyer's Compendium of the Principal Laws and Regulations 
relating to the Militia of Great Britain and Ireland 12mo. 5s. &d. cloth. - 

The Common Law of Kentj or the Customs' of Gavelkind, 

With an Appendix concerning Borough English. By T. Robinson, Esq. 
Third Edition, with Notes and References to modern Authorities, by 
John Wilson, Esq. Barrister at Law. 8vo. 18s. boards. 

The Harriage and Registration Acts, 6 & 7 Will. 4, caps. 

85i 86 ; with Instructions, Forms, and Practical Directions. The Acts of 
] 837, viz. 7 Will. 4, c. 1, and 1 Vict. c. 22, with Notes and Index. By 
J. S. Burn, Esq., Secretary to the Commission. 12mo. 6s. 6d. boards. 

A Treatise on the Law of Uaming, Horse-Racing, aiid Wagers- 
By Frederic Edwards, Esq., Barrister at Law. 12mo. &». cloth. 

A Digest of Principles of English Law ; arranged in the order 

of the Code Napoleon, with an Historical Introduction. By George 
Blaxland, Esq. Royal 8vo. £1 : 4s. boards. 

A Treatise on the Law of Commerce and Manufactures, and 

the Contracts relating thereto; with an Appendix of Treaties, Statutes, and 
Precedents. By Joseph Chitty, Esq. Barrister at Law. 4 vols, royal 
8vo. £0 : 6s. boards. 

Anstey's Pleader's Guide: d Didactic Poem, in Two Parts. 

The Eighth Edition. 12mo. 7s. boards. 

Hardy's Catalogue of Lords Chancellors, Keepers of the Great Seal, 
and Principal Officers of the High Court of Chancery. By Thomas 
DuFFUs Hardy, Principal Keeper of Records. Royal 8vo. 20s. cloth. 
(Only 250 copies printed.) 

Pothier's Treatise on the Contract of Partnership : with the 

Civil Code and Code of Commerce relaling to this Subject, in the same 
Order. Translated from the French. By 0. D. Tudor, Esq., Barrister. 
8vo., 5s. cloth. ' 

Browne's Practical Treatise on Actions at Law, embracing the 

subjects of Notice of Action ; Limitation ef Actions ; necessary Parties to 
and proper Forms of Actions, the Consequence of Mistake therein ; and the 
Law of Costs with reference to Damages. By R. J. Browne, Esq., of 
Lincoln's Inn, Special Pleader. 8vo., 16s. boards. 
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3Efclesiastical Hato. 

The Case of the Rev. G. C. Gorham against the Bishop of Exeter, 
as heard and determined by the Judicial Committee of the Privy Council on 
appeal from the Arches Court of Canterbury. By Edward F. Moore, 
Esq., M.A., Barrister at Law ; Author of Moore's Privy Council Reports. 
Royal 8vo. 8s. cloth. 

Archdeacon Hale's Essay on the Union between Church and State, 
and the Establishment by Law of the Protestant Reformed Religion in 
England, Ireland, and Scotland. By W. H. Hale, M.A., Archdeacon of 
London. 8vo. Is. sewed. 

The Judgment of the Privy Council on Appeal in the Case of 
Hebbert v. Purchas. Edited by Edward Bcllock, of the Inner Temple, 
Barrister at Law, Reporter in Privy Council for the Law Journal Reports. 
Royal 8vo., 2s. 6c?. sewed. 

Burder, «. Heath. Judgment delivered on November 2, 1861, 
by the Right Honorable Stephen Lushington, D.C.L., Dean of the 
Arches. Folio, Is. sewed. 

The Case of Long «. Bishop of Cape Town, embracing the opinions 
of the Judges of Colonial Court hitherto unpublished, together with the de- 
cision of _the Privy Council, and Preliminary Observations by the Editor. 
Royal 8vo., 6s. sewed. 

The Judgment of the Dean of the Arches, also the Judgment of 
the PRIVY COUNCIL, in Liddell (clerk), and Home and others against 
Westerton, and Liddell (clerk) and Park and Evans against Beal. Edited 
by A. F. Bayford, LL.D. : and with an elaborate analytical Index to the 
whole of the Judgments in these Cases. Royal 8vo., 3s. 6d. sewed. 

The Judgment of the Eight Hon. Stephen Lushington, D.C.L., in 
the Consistory Court of the Bishop of London in the Cases of Westerton v. 
Liddell (clerk), and Home and others, and Beal v. Liddell (clerk), and 
Park and Evans, on December 5th, 1855. Edited by A. F. Bayford, 
D.C.L. Royal 8vo., 2s. 6d. sewed. 

The Law of the Building of Churches, Parsonages and Schools , 
and of the Division of Parishes and Places— continued to 1874. By 
Charles Francis Thower, M.A., Barrister at Law. Post 8vo. 9s. cloth. 

The History and Law of. Church Seats or Pews. By Alfred 
Heales, F.S.A., Proctor in Doctors' Commons. 2 vols. 8vo. 16s. cloth. 

Field's Law relating to Protestant Curates and the Besidence 
of Incumbents or their Benefices in England and Ireland. By C. D. Field, 
M.A.,LL.D., Author of "The Law ofEvidence in India,", &c. PostSvo. 6s. cl. 

Hamel's Law of Eitualism in the United Church of England and 
Ireland. With Practical Suggestions for Amendment of the Law, and a 
Form of Bill for that purpose. By F. Hargate Hambl, Esq., of the 
Inner Temple, Barrister at Law. Post 8vo. Is. sewed. 

The Judgment delivered by the Eight Hon. Sir Eobert PhUlimore, 
D.C.L., Official Principal of the Court of Arches, in the Cases of Martin v. 
Mackonochie and Flamank v. Simpson. Edited by Walter G. F. Phil- 
LiMORE, B.A., of the Middle Temple, Fellow of All Souls College, and 
Vinerian Scholar, Oxford. Royal 8vo. 2s. 6d. sewed. 

Judgment delivered by the Right Hon. Lord Cairns on behalf 

of the Judicial Committee of the Privy Council in the case of Martin v. 
Mackonochie. Edited by W. Ernst Browning, Barrister at Law, now 
Chief Justice of the Leeward Islands. Royal 8vo. Is. 6d. sewed. 
The Privilege of Religious Confessions in English Courts of 

Justice considered in a Letter to a Friend. Bv Edward Badeley, Esq., M.A., 
Barrister at Law. 8vo. 2s. sewed. . , _ , „, , , 

The Practice of the Ecclesiastical Courts, with Forms and Tables 
of Costs. By H. C. Coote, F.S.A., Proctor in Doctors' Commons, &c. 
8vo. 28s. boards. 
A Practical Treatise on the Law of Advowsons. By J. MiREHorsE, 

Esq., Barrister at Law. 8vo. 14s. boards. 
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The Fourth Edition of Powell's Principles and Practice of the 

Law of Evidence. By Cutler and Grifein. In 1 vol. post 8vo. 
The Seventh Edition of the Practice in Common Form of the 

Probate Division of Her Majesty's High Court of Justice. By Henry 
Charles Coote, F.S.A., Proctor in Doctors' Commons. In 1 vol. 8vo. 

A Concise Law Dictionary. By H. N. Mozley, of Lincoln's Inn, and 

G. C. Whiteley, of the Middle Temple, Esquires, Barristers at Law. In 

1 vol. 8vo. 
Oke's Magisterial Formulist. Fifth edition. By William Bruce, of the 

Middle Temple, Esq., Barrister- at Law, and Stipendiary Magistrate for the 

Boroughlof Jjeeds. In 1 vol. 8vo. 

The Third Edition of the law of Mortgage, and other Securities 

upon ■ Property. By William Richard Fisher, of Lincoln's Inn, Esq., 
Barrister at Law. In 2 vols, royal 8vo. 

A Collection of Mortgage Precedents and Forms of Decrees. By 

W. R. FisHEK, Esq., of Lincoln's Inn, Barrister at Law. -In 1 vol. royal 8vo. 

The Fourth Edition of Starkie's Law of Slander and Libel. 

By H. C. FoLKARD, Esq., Barrister at Law. In 1 vol. 8vo. 
Oke's Ganie Laws. Third edition. InpostSvo. 
Oke's Fishery Laws. Second edition. In post 8vo. 

The Third Edition of Glen's Law of Highways, in 8vg. 



Imprinted at London, 

nvmber Seuen in Flete streie wilhtn Temple harre, 

whylom the signe of the Hande and starre, 

and the Hovse where liued Richard Tottel, 

printer bg Special patentei^ of ^t tio&esi of t)}t Comtnon laioe 

" ' in the. seueral Beigns of 

Kng Edw. VI. and of the qvenes Marye and Elizabeth, 




'■I 

<l 

!) 
1 
1 

'i 

:i 

■; 

'; 

;l 
4 





1 


z 


1 






1 




J 






; 






1 








' 




'^ 




'; 






i 


1 






1 



